Controller's Office
To the Honorable Mayor and City Council of the City of Houston, Texas:

I hereby certify, with respect to the money required for the contract, agreement, obligation
or expenditure confemplated by the Ordinance set out below that:

( ) Funds have been encumbered out of funds previously appropriated for such purpose.

() Funds have been certified and designated to be appropriated by separate ordinance to
be approved prior to the approval of the Ordinance set out below.

( ) Funds will be available out of current or general revenue prior to the maturity of any
such obligation.

( ) No pecuniary obligation is to be incurred as a result of approving the ordinance set out
below,

( ) The money required for the expenditure or expenditures specified below is in the
treasury, in the fund or funds specified below, and is not appropriated for any other

purposes.
( ) A certificate with respect to the money requi opsthe expendifure or expenditures
specified below is attached hereto and incorfjo XgébyHYAhis reference.
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Date: -3 2020 City Controller of the City of Houston
600~ 200 - 540010 e a-1154
(fe.  FUNDREF; AMOUNT: 138, $40ENCUMBRANCE NO:
Fmig 3-24304

City of Houston, Texas, Ordinance No. 2020- ?1745

AN ORDINANCE AUTHORIZING A PURCHASE AND SALE AGREEMENT BETWEEN

<, ROLLING FRITO-LAY SALES, L.P. (SELLER), AND THE CITY OF HOUSTON,TEXAS (CITY),

1\ A IN THE AMOUNT OF $732,840.00, FOR A PERMANENT WATERLINE EASEMENT, BEING A

' 0.982 ACRE TRACT OF LAND, CONTAINING OTHER PROVISIONS RELATING TO THE
FOREGOING SUBJECT; AND DECLARING AN EMERGENCY,

* * * * *

WHEREAS, the City Council, pursuant to Ordinance No. 2018-504, approved Houston
Public Works' acquisition of necessary property interests for the 108-Inch Water Line Along City
Easements Project (from Willis Street to Imperial Valley Drive) (“Project”), by gift, dedication,
purchase, or if necessary, eminent domain, so that the City may construct and install certain
transmission and distribution lines; and




WHEREAS, pursuant to Ordinance No. 2018-756, the City Council appropriated
$20,000,000.00 out of the Water and Storm Sewer Consolidated Construction Fund for payment
of the costs of purchases associated with the acquisition of the property interests for the Project;
and

WHEREAS, Houston Public Works has identified a necessary property interest in the form
of a 0.982-acre tract of land for a permanent waterline easement (‘Permanent Waterline
Fasement’) and now desires to enter into a Purchase Sale Agreement to purchase the
Permanent Waterline Easement; NOW, THEREFORE,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF HOUSTON, TEXAS:

Section 1. That the findings contained in the preambie of this Ordinance are determined
to be true and correct and are hereby adopted as part of this Ordinance.

Section 2. That the City Council hereby approves and authorizes the Purchase and
Sale Agreement between the City and Seller for the Permanent Waterline Easement in
substantially the form shown in the document attached hereto as EXHIBIT A. The City Secretary
is hereby authorized to attest to all such signatures and to affix the seal of the City to all such
documents.

Section 3. That the Mayor is hereby authorized to take all actions, including but not
limited to execution of the Purchase and Sale Agreement, as well as all other related documents,
necessary to effectuate the City's intent and objectives in approving the undertaking described in
the title of this ordinance.

Section 4. That the City Attorney is hereby authorized to take all action necessary to
enforce all legal obligations created under this ordinance without further authorization from
Council.

Section 5. That there exists a public emergency requiring that this Ordinance be passed
finally on the date of its introduction as requested in writing by the Mayor; therefore, this
Ordinance shall be passed finally on such date and shall take effect immediately upon its
passage and approval by the Mayor; however, in the event that the Mayor fails to sign this
Ordinance within five days after its passage and adoption, it shall take effect in accordance with
Article VI, Section 6, Houston City Charter.

PASSED AND ADOPTED this the #ﬁ day of £ , 2020.

APPROVED this the day of , 2020.

Mayor of the City of Houston




Pursuant to Article VI, Section 6, Houston City Charter, the effective date of the
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foregoing Ordinance is
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EXHIBIT *A”
PURCHASE SALE AGREEMENT
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PURCHASE AND SALE AGREEMENT FOR A PERMANENT WATERLINE
EASEMENT

This Purchase and Sale Agreement for a Permanent Waterline Easement {this
"“Agreement”) is made and entered into by and between ROLLING FRITO-LAY SALES,
LP, a Delaware limited partnership ("Seller”), and the CITY OF HOUSTON, TEXAS, a
municipal corporation situated in Harris, Fort Bend and Montgomery Counties, Texas
{*Purchaser”). Seller and Purchaser shall sometimes hereinafter collectively be referred
to as the "Parties” and each as a “Party.”

AGREEMENT:
Seller and Purchaser hereby agree as follows:

1. Sale and Purchase. Seller agrees to sell and convey to Purchaser, and
Purchaser agrees to purchase and accept from Seller, for the Purchase Price (as
hereinafter defined) and subject to terms and conditions herein set forth, a permanent
and perpetual waterline easement to construct, operate, remove and maintain
waterlines and associated appurtenances, whether below or above ground, as
necessary, (the “Permanent Waterline Easement”) upon, along, over, under, and
across:

a 0.982 acre tract or parcel of land, being out of the Christopher
Walter Survey, Abstract No. 849, City of Houston, Harris Gounty,
Texas, said parcel being further described by metes and bounds
on attached Exhibit “A” [Subject to change upan receipt of final
survey] and being made a part of this Agreement (the “Property”),
located at 16102 Spence Road, Houston, Texas 77060.

The Permanent Waterline Easement shall be conveyed to Purchaser at Closing (as
hereinafter defined) free and clear of all liens, claims, easements and encumbrances
whatsoever, except for the Permitted Encumbrances (as hereinafter defined).

2. Purchase Price. The price (“Purchase Price") for which Seller agrees to
sell and convey the Permanent Waterline Easement to Purchaser, and which Purchaser
agrees ta pay to Seller, subject to the terms hereof, is SEVEN HUNDRED THIRTY TWO
THOUSAND EIGHT HUNDRED AND FORTY DOLLARS AND NO/100 ($732,840.00).

Purchaser shall pay the Purchase Price to Seller in immediately available funds on the
Closing Date (as hereinafter defined), subject to any adjustments provided for in this
Agreement.

3. Selier’'s Representations, Warranties and Covenants. Seller hereby
represents and warrants to, and covenants with Purchaser that:

a. Seller will have as of the Closing Date good and indefeasible title
in fee simple to the Property, subject only to the Permitted Encumbrances, and free and
clear of all iens;

. As of the Closing Date, there will be no lease, franchises, licenses,
occupancy agreements, or olher agreements demising space i, providing for the use
or occupancy of, or oiherwise similarly affecting or relaling to the Property, or any
prepaid rents or deposits, security or otherwise, made by temants, other tham thase that
have heen disclosed in wiiting to Purchaser,

C. There are no and, as of the Closing Date, there will be no actions,
suits, ciaims, assessments, or proceedings pending or, to the sciuzl knowledge of
1
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Seller, threatened that could adversely affect the ownership, operation, or maintenance
of the Permanent Waterline Easement or Seller's ability to perform hereunder,

d. Seller shall use good faith efforts to promptly notify, in writing,
Purchaser of any material change with respect to the Properly or with respect 1o any
information heretofore or hereafter provided to Seller respecting the Property;

e, From the date hereof untii the Closing Date, Seller shall:

(i) maintain and operate the Property in a good and business-
like manner in accordance with good and prudent business practices and not commit
or consent to be committed any waste to the Property;

(i)  not enter into any agreement or instrument or take any
action that would constitute an encumbrance of the Property, that would bind Purchaser
or the Property after the Closing Date, or that would be outside ihe normal scope of
maintaining and operating the Property, without the prior written consent of Purchaser
(such consent not to be unreasonably withheld, conditioned or delayed); and

(if)  afford Purchaser and its representatives the continuing right
to inspect and perform tests on the Property at reasonable hours and upon reasonable
notice, and provide for inspection to Purchaser any and all records, contracts, and other
documents or data pertaining to the ownership, insurance, operation, or maintenance
of the Property,; ' ‘

f. All bills and other payments due from Seller with respect to the
ownership, operation, and maintenance of the Property have been {or by the Closing
Date will be) paid by Seller and no liens or other claims for the same have been (or by
the Closing Date will be) filed or asserted against any part of the Property;

g. Seller has full right, power and authority to execute, deliver, and
perfarm this Agreement without obtaining any consents or approvals from, or the taking
of any other actions with respect to any third parties. This Agreement, when executed
and delivered by Seller and Purchaser, wili constitute the vaiid and hinding agreement
of Seller, enforceable against Seller in accordance with its terms;

h, Seller is not a “foreign person® (as defined in Internal Revenue
Code Section 1445(f) (3) and the regulations issued thereunder); and

i Seller (i) is not in receivership or dissalution, (ii) has not made any
assignment for the benefit of creditors, (iif) has not admitted in writing their inability to
pay their debts as they mature, {(iv) has not been adjudicated a bankrupt, (v} has not
filed a petition in voluntary bankruptcy, a pefition or answer seeking reorganization, or
an arrangement with creditors under the federal bankruptoy law, or any other similar
law or statute of the United States or any state, or {vi) does not have any such petition
described in (v} filed against Seller.

4, Purchaser's Representations, Warranties, and Covenants. Purchaser
hereby represents and wamants to, and covenants with, Seller that:

a. Purchaser has full right, power, and autherity to execute, deliver, and perform
this Agreement, subject to approval of this Agreement by the City Council of the City of
Houston, Texas, the signature of the Mayor and the countersignature of the City
Caonfrolier of the City of Houston, Texas, on this Agreement, but otherwise without
albtzining any consents ar approvals from, or the taking of any other actions witih respect
to, any third parties {or if amy such consents, approvals, ar other actions are required,
the same will be accomplished pricr to the expiration of the Feasiility Perod). This

2
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Agreement, when executed and delivered by Seller and Purchaser, in the manner and
subject to the approvals described above, will constitute the valid and binding
agreement of Purchaser, enforceable against Purchaser in accordance with ils terms.

b. Purchaser has knowledge that the Property is subject fo the current lease in
place on the Property and the adjacent land and buildings.

5. Feasibility Period.

a, The Effective Date of this Agreement shali be the date that this
Agreement is countersigned by the City Controller of the City of Houston, Texas (the
“Effective Date"). Within 30 days following the Effective Date, Purchaser shall deposit
$100.00 (the “Independent Consideration”), in escrow with Title Company (the "Title
Company”). At Closing, the Independent Consideration shall be applied to the Purchase
Price. In the event the Closing does not occur, for any reason, the independent
Cansideration shall be nonrefundable to Purchaser and shali be paid to Seller.

b. Within 10 days following the Effective Date, Seller shall provide the
following items to Purchaser: (1) copies of all tax bills and government assessments
relating to the Propenty for the past 3 years, If any; (2) copies of all documents, if any,
indicating compliance or noncompliance with all governmental entities with jurisdiction
of any sort over the Property if same are in Seller’s possession; (3) any soil, engineering
and environmental reports in Seller's possession and copies of any contracts not
cancelable in thirty (30) days, (Note: Purchaser will review the Seller's environmental
reports, if any, and may choose to perform, at Purchaser's sole cost and expense,
additional independent third party testing).

c. Commencing on the Effective Date and ending at the expiration of
120 days thereafter (which time perlod may be shortened by Purchaser at its option),
Purchaser shall have a period (the “Feasibility Period”) during which Purchaser may
exarine the Property and conduct any and all such tests and studies as Purchaser may
desire, including but not limited to environmental and asbestos testing, in order fo
determine if the Properly is suitable for Purchaser's purposes. During such period,
Purchaser may obtain a survey (the “Survey”), a title commitment (the “Title
Commitment”), and may obtain a Phase | and, with Seller's written consent which may
not be unreasonably withheld, a Phase Il environmental sile assessment of the
Property. If Purchaser obtains an environmental site assessment during the Feasibility
Period and the assessment indicates that additional testing should be performed to
determine the extent of conlamination, Purchaser may exiend the Feasibility Pericd for
up to 30 days for such additional testing. Atthe end of the Feasibility Period, Purchaser
shal! notify Setler in writing if Purchaser desires te terminate this Agreement, whereupon
all moneys deposited by Purchaser, save and except the Independent Consideration to
he delivéred to Seller, shalt be refunded fo Purchaser. if Purchaser does not so nolify
Seller, Purchaser shall be deemed to have elected o proceed to Closing, subject to the
terms hereof.

d. In the event that Purchasers environmental testing reveals the
presence of any environmental contamination, including but not imited to the presence
of asbeslos, in tevels requiring rermediation, Purchaser shall notify Sefler. Thereupon,
gither Seller or Purchaser may initiate good faith negotiations of the property value or

- temminate this Agreement, whereupon all moneys deposited by Purchaser, excepl the

Independent Consideration, shall be refunded to Furchaser. Purchaser shafl bear mno
liahility for the environmental testing, other thamn to fulfil s albfigation under its contract
with the emvircomental consuitant performing the test. In the event Seller amd
Purchaser enfer into good faith negotisions, ali deadiines in this agreement are

3
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suspended by thirty (30) calendar days to allow Seller and Purchaser to finalize the
transaction.

e. Purchaser shall have until the end of the Feasibility Period to
examine the items delivered pursuant to Sections 5(b), the Title Commitment and the
Survey, and to specify to Seller those items affecting the Property that Purchaser finds
objectionable {the "Encumbrances”). ltems shown in the Title Commitment or Survey
and not objected to by Purchaser in its written objections within such period shall be
deemed items that Purchaser will accept fitle subject to (the “Permitted
Encumbrances”). The Title Company shall deliver on the Closing Date an amended Title
Commitment reflecting the cure of the Encumbrances to the extent Seller has removed
or cured such Encumbrances. Any liens affecting the Property shall be Encumbrances,
whether or not so specified in any notice by Purchaser, and Seller shall cause the same
to be released at or prior to Closing.

f. If Seller fails or is unwilling to cause all of the Encumbrances to be
removed ar cured by the Closing Date, or if the Title Commitment or Survey indicates
that Seller does not own indefeasible fee simpie title to the Land, Purchaser shall have
the following rights, as its sole and exclusive remedies:

(i) to terminate this Agreement by giving Seller written notice
thereof, in which event the Earnest Money (as hereinafter defined), save and except the
Independent Consideration, shall be returned to Purchaser, and neither party shall have
any further rights, duties, or obligations hereunder; or

(i) toelecttowaive the Encumbrances notso removed or cured
and close the purchase and sale contemplated by this Agreement without any reduction
in the Purchase Price in accordance with the remaining terms and provisions,
whereupon the Encumbrances not so removed or cured shall become Permitted
Encumbrances, to be treated In the manner provided herein for Permitted
Encumbrances.

6. As-Is, Where-ls. Purchaser and its representatives, prior to the date of
Closing, will have been afforded the opportunily to make such inspections of the
Property and matters related thereto as pravided herein. Purchaser acknowledges and
agrees that the Property is to be sold and accepted by Purchaser in an "as-is" condition,
with all faults except for (a) Seller's representations, warranties and covenants set forth
in Secticn 3, and (b) the warranty of title in the Easement and Right of Way Agreement
referred to in Section 8(b)(i). Any election by Purchaser not to undertake certain studies
or due diligence during the Feasibility Periad shall not in any way limit or minimize the
“gs-is” nature of this transaction.

7. Earnest Money. Upon the execution of this Agreement, Purchaser shall
deposit in escrow with the Title Company the amount of $1,000.00 (the "Eamest
Money”), which shall be held by the Title Company in an interest-hearing account as
eamest money to bind the transaction contemplated hereby. Unless otherwise delivered
to Seller or Purchaser pursuant to the terms hereof, the Earnest Money, together with
all interest theracn, shall be credited to the Purchase Price at the Closing. The Title
Company shaill acknowledge receipt of the Earnest Money iy eriing.

8. Closing. The consummation by the parties of the transaction
contemplated by this Agreement is herein called the “Closing.” Closing shall take place
on ar before the expiration of 30 days after expiration of the Feasibility Period, with the
exact time and date {the “Closing Date”) of Closing to be specified in a written notice
firom Purchaser to Seller at least 7 days in advance of such date. The time, date or
location of Closing may be modified by wilten agreement of the parties.

4
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At the Closing, the following (which are mutually concurrent conditions) shall
" oceur:

a. Purchaser, at its sole cost and expense, shall deliver or cause to
be delivered to Seller, through the Title Company:

(i) The balance due for the Purchase Price, adjusted as
provided for herein, such amount to be paid in immediately available funds;

(i)  Evidence saiisfactory to Seller and the Title Company that
the person executing the Closing documents on behalf of Purchaser has full right,
power, and authority to do so; and

(i)  Such other instruments duly executed by Purchaser as are
customarily executed in Harris County, Texas to effectuate the conveyance of property
interests similar to the Permanent Waterline Easement, as may be reasonably required
by the Title Company.

(iv)  Purchaser shall pay, in addition to any other costs to be paid
by Purchaser as provided elsewhere herein: (1) the Owner's Policy of Title Insurance
premium for basic coverage; (2) the title insurance premium for area and boundary
deletion, if required by Purchaser; (3) the Survey, (4) any costs of Purchaser's
inspection, evaluation or remediation of the Property; (5) cost to record the Easement
and Right of Way Agreement; and (8) Purchaser’s own attorneys' fees.

(v) Purchaser and Seller acknowledge and agree that

Purchaser shall take possession of the Property upon Closing; provided, howevet,

Purchaser agrees that It shall not commence construction activities before February 1,

2021. Construction activities, for the purpose of this provision, are separate and distinct

fram pre-construction activities which are authorized pursuant to that "Right of Entry”

further described in Section 8 of this Agreement and which shall be permitted to

- continue prior to February 1, 2021 pursuant to the grant of the Permanent Waterline
Easement.

b. Seller, at its sole cost and expense, shall deliver or cause to be
delivered to Purchaser, through the Title Company, the following:

(i) ~ The Easement and Right of Way Agreement, substantially
in the form of the document attached herefo as Exhibit “B”, fully executed and
acknowledged by Seller, conveying to Purchaser all rights, privileges, and interests in
and to the Permanent Waierline Easement, subject only to the Permitled
Encumbrances;

(i} Evidence satisfactory to Purchaser and the Title Company
that the person executing the Closing documents on behalf of Seller has full right,
power, and authority to do so;

(i)  An executed and acknowledged affidavit that Seller is not a
“foreign person” as described in Section 3.h. herein;

{iv) A certificale, execuled and swom to by Seller, confirming
that there are no unpaid bills, claims, delbts, or liens relating to the Property as of the
Clasing Date except with respect to specified bills, daims, delts, or iens,

(v) Such ofher instuments duly executted by Seller as ame
customarily exacutad in Hamis County, Texas to effeciuate the conveyance of property
interests similar o the Permanent Waterine Easement, &5 may be rezsonably required

5
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by the Title Company with the effecl that, after the Closing, Purchaser will have
succeeded to all of the rights, privileges, and interests related to the Permanent
Waterline Easement and Seller's rights, titles or interests in and to the Property shali
forever be subject fo those of the Purchaser’s Permanent Waterline Easement.

(vi)  Seller shali pay, in addition to any other costs o be paid by
Seller as provided elsewhere herein: Seller's own attomeys’ fees.

Any escrow fees and delivery fees charged by the Title Company, and any other
routine closing fees, shall be allocated equally between Seller and Purchaser. All normal
and customarily proratable items, including but not limited fo real estate and personal
property taxes, rents, and utility bills, if any, shall be prorated as of the Closing Date,
Seller being charged and credited for all of the same up to such date and Purchaser
being charged and credited for all of same on and after such date, where applicable. If
the actual amounts to be prorated are not known at the Closing Date, the prorations
shall be made on the basis of the best evidence available, and thereafter, when actual
figures are received, a cash settlement will be made between Seller and Purchaser.
Seller hereby acknowledges that Purchaser is not subject to ad valorem taxes.

6. Advanced Payment. The Parties acknowledge that they have entered into the
“Right of Entry” attached hereto as an EXHIBIT “C” and incorporated herein for all
purposes, which provides for the advanced payment of FORTY NINE THOUSAND AND
NO/100 ($49,000.00) (the “Advanced Funds") to the Seller (a) for the Seller's
undertaking of preconstruction activities for and the construction of temporary parking,
removal of a maintenance building from the ‘Land” (as defined therein), and
construction of a new maintenance building, which shall be completed by January 31,
2021 to aliow the Purchaser fo proceed with the construction of the "Project" (as defined
therein) on the Land not later than February 1, 2021 and (b) the Purchaser's right fo
enter upon and make use of the Land for pre-construction activities. The Parties
acknowledge and agree that, upon closing, the Advanced Funds for above-referenced
Seller modifications and Purchaser rights shall be credited towards the Purchase Price
stated herein and according to the terms of the Right of Entry. The Purchaser will be
entitied to take possession and make use of the Property as contemplated by the Right
of Entry upon the Purchaser's tender of the Advanced Funds subject to the
requirements laid out in Section 8(a)(v). In the event that the Parties are unable to close
pursuant to the terms of this Agreement and/or the Seller terminates this Agreement,
the Parties agree and stipulate the (i) Seller shall not be required to refund any portion
of the Advanced Payment which has been spent in accordance with the Right of Entry,
or (ii) in the event the Property is acquired by other means, that the Advanced Funds
already tendered to the Seller will be deducted from any final seitlement amount,
Special Commissioner's Award, or court judgement. In any event, should the purchase
price, final setttement, or court judgement for acquisition of the Property be less than
the amount the Purchaser has paid for the possession and use of the Property, the
Seller agrees that the original amount tendered represents an overpayment for the
difference and, upon writien notice from the Purchaser, the Seller will promptly refund
the overpayment to the Purchaser. This Section 9 on Advanced Payment shall survive
the expiration or earlier termination of this Agreement.

3. Motices. Any nofice provided or permitted to be given under this
Agreement must be in wiiting and may be served by depositing same with the United
States Postal Service, addressed to the parly to be noltified, postege prapaid and in
registered or certified form, with retumn receipt requested, or by deposit with Federal

for overnight delivery, or other reputable ovemight courier, facsimile (with
retained receipt) or email (with retained receipt). Notice given as aforesaid shall be
effective on the date actually received at the address to which such notice was sent, or
i delivery is refused or mot accepted, such notice shalll be efiective on the date of such
refusal or failure to accept delivery. Notice given in any other manner shall be effiective

6
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only upon receipt by the party to whom it is addressed. For purposes of notice, the
addresses of the parties shall be as follows:

If 1o Seller, fo: PepsiCo Global Real Estate
7701 Legacy Drive
Attention - Real Estate Department, MD 1B-20G7
Plano, TX, 75024
Fax: 972-334-6058

Email: Betsy.Power@pepsico.com

With copy to: Mike Rowan or Carson Trimble
STUTZMAN, BROMBERG, ESSERMAN & PLIFKA, P.C.
2323 Bryan St, Ste 2200
Dallas, TX 75201
Facsimile: (214) 969-4599
Phone: (214) 969-4900
Email: rowan@sbep-law.com

frimble@shep-law.com

If to Purchaser, to: Houston Public Works, City of Houston
Attention: Marjorie Cox, Assistant Director
611 Walker Street, 19" Floor
Houston, TX 77002

Either party may change its address to anothet location in the continental United
Sltjates. upon five (5) days prior written notice to the other given in the manner provided
above.

10. Seller and Purchaser have not engaged a broker or agent in connection
with the negotiation or execution of this Agreement, In the event any agent or broker
shall make a claim against Seller and Purchaser for a commission or fee, the parly
allegedly engaging, hiring or retaining such broker or agent shall be responsible for
payment thereof.

11.  Assignment. Neither Seller nor Purchaser may assign this Agreement or
any right or interest hereunder without the prior written consent of the other party, which
will not be unreasonably withheld. Subject to the foregoing, this Agreement shall inure
to the benefit of and be hinding on the parties hereto and their respective heirs, legal
representatives, successors and permitted assigns.

i2. Governing Law: Enforcement.

a. This Agreement shall be govemed and construed in accordance
with the laws of the State of Texas and is further subject to all terms and provisions of
ihe Charter and Code of Ordinances of the City of Houston, Texas. Any aclion brought
to enforce or interpret this Agreement shall be brought in the court of appropriate
jurisdiction in Houston, Hatis County, Texas.

b Should any provision of this Agreement require judicial
interpretation, Seller and Purchaser hereby agree amnd stipulate that the court
interpreting or consideting the same shall not apply the presumption that the terms
hereof shall be mare striclly construed against @ party by reason of any rule ar
conclusion that a document should be constued maore sticlly against the parly who
prepared the same, it being agreed that all parties hereto have participated in the

7
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preparation of this Agreement and that each party had full opportunity to consult legal
counse! of its choice before the execution of this Agreement.

c. Purchaser's Attorney or its designee (the “City Attorney”) shall
have the right to enforce all legal rights and obligations under this Agreement without
further authorization from other City officials, and Seller covenants to provide the City
Attorney with all documents and records that the City Attorney reasonably deems
necessary to assist in determining Seller's compliance with this Agreement, with the
exception of those documents made confidential by federal or State law or regulation.

13. Remedies.

a. If Purchaser fails or is unable to perform its obligations pursuant to
this Agreement for any reason other than Purchaser’s termination hereof pursuant to a
right granted to Purchaser in this Agreement to do so, or breach by Seller of their
representations, warranties or agreements hereunder, then Seller, as its sole and
exclusive remedy, shall have the right to terminate this Agreement by giving Purchaser
written notice thereof, in which event neither party hereto shall have any further rights,
duties, or obligations hereunder, and the Title Company shall deliver the Earnest Money
and interest thereon to Seller as liquidated damages (and not as penalty) for the breach
by Purchaser (Seller and Purchaser hereby acknowledging that the amount of damages
resulting from a breach of this Agreement by Purchaser would be difficult or impossible
to accurately ascertain).

b. If Seller falls or is unable to perform any of its obligations or
agreements hereunder, elther prior to or at Closing, or if any of Seller's representations
or warranties made hereunder, or any of the information furnished by Seller pursuant
hereto, should be either false or misleading in any materlal respect, Purchaser shall
have the right to all statutory remedies available, and the option to:

i terminate this Agreement by giving Seller written notice
thereof, in which event neither party hereto shall have any further rights, duties, or
obligations hereunder, save and except any obligations with respect to the Advanced
Funds pursuant to Sectian 9 of this Agreement which shall survive such termination,
and the Title Company shall deliver the Eamnest Money and all interest thereon, save
and except the Independent Consideration to be delivered to Seller, to Purchaser; or

(i)  enforce specific performance of the obligations of Seller to
convey the Permanent Waterline Easement to Purchaser pursuant to the termns hereof
and to perform its other obligations hereunder, provided that, in the event that Purchaser
seeks specific performance, an action seeking such remedy must be filed within six {6)
months of Seller's default or alleged default, or the same shall be deemed barred and
Purchaser’'s sole remedy shall he as set forth in (i) above.

14. Damage or Taking Prior to Closing. Prior to Closing, visk of loss with
regard to the Property shall be borne by Seller. The Seller recognizes that such risk of
loss includes loss to modificalions to the Properly paid for by the Advanced Funds
referenced in the above Seclion 9. If, prior to Closing, the Property, or any portion
thereof, is materially damaged or becomes subject o a taking {other than by the
Purchaser) by virtue of eminent domain, Purchaser shall have the option, vehich must
be exercised by it within 15 business days (and the Closing will be automatically
extended, if necessary, to provide Purchaser with such 15 business day period) after
its receipt of written nofice from Seller advising of such damage or taking (which Seller
hereby agrees to give), to terminate this Agreement or to procsed with the Closing. If
Purchaser elects to terminate this Agreement, all rights, duties, obligations and liahiities
created hereunder shall cease, save and except any obliigations with respect to the
Advanced Funds pursuant to Section 9 of this Agreement which shall survive sucih
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termination, and the Eamest Money and any interest thereon, save and except the
Independent Consideration 1o be delivered to Seller, shall be returned to Purchaser. If
Purchaser elects to proceed with the Closing, all rights, duties, obligations and liabiliies
created hereunder shall continue, and (a) Purchaser shall be entitled to any and all
insurance proceeds or condemnation awards payable as a result of such damage or
taking, and (b) Sellers shall assign to Purchaser at Closing all of Seller's rights to such
proceeds or awards.

15. Entire Aqgreement. This Agreement is the entire agreement between
Seller and Purchaser concerning the sale of the Permanent Waterline Easement and
no modification thereof or subsequent agreement relative to the subject matter hereof
shall be binding on either party unless in writing and signed by both parties.

16. Exhibits. Attached hereto and incorporated herein by this reference for
all purposes is the following exhibits:

Exhibit “A” THE PROPERTY
Exhibit “B” EASEMENT AND RIGHT OF WAY AGREEMENT
Exhibit “C" THE RIGHT OF ENTRY AGREEMENT

17,  Confidentiality. Seller and Purchaser agree to use their best efforts to
keep confidential price, terms, condition, and all other information that is a part of this
transaction. Seller and Purchaser agree that they will disclose such matters only to such
third parties as may be necessary to carry out usual and customary activities related to
the transaction. Notwithstanding the foregoing, both parties acknowledge that the terms
of this transaction may become known to the public when the matter is considered by
Kle Houston City Councill, or pursuant to a request under the Texas Public Information

ct.

18. Miscellaneous.

a. The captions used herein are for convenience only and do not limit
or amplify the provisions hereof.

h. Each and every agreement contained in this Agreement is, and
shall be consirued as, a separate and independent agreement. If any provision of this
Agreement should be held to be invalid or unenforceable, the validity and enforceability
of the remaining provisions of this Agreement shall not be affected thereby.

c. The obligations of the Agreement that cannot be performed before
termination of this Agreement, or before Closing, will survive termination of this
Agresment or Closing, and the legal doctrine of merger will not apply to these matters.
However, if there is any express conflict between the closing documents provided
pursuant to Seclion 8 hereinabove and this Agreement, the closing documents wili
confrol.

d. Time is of the essence in this Agreement.

e. if this Agreement is executed in multiple counterparts, all
counterparts takern together will constitute this Agreament.

f. Following the execution of this Agreement by Purchaser through
its Mayor and countersigned by the City of Houston Controller, the Director, Houston
Public Works, City of Houston, Texas ar his designee, shall have the authority to act on
the behalf of Purchaser im maiing extensions to the Clesing Date or to make ofher
modifications to this Agreement for the purposes of enabling the achievement of the
Purchaser’s ohjectives to acyuire the Permanent YWaterline Easemant firom: Selier.

9
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19. Signature Authority. The Paities have executed this Agreement in
multiple copies, each of which is an original. Each person signing this Agreement
represents and warranis that he or she is duly authorized and has legal capacity to
execute and deliver this Agreement. Each Party represents and warrants to the other
that the execution and delivery of this Agreement and the performance of such Party’s
obligations hereunder have been duly authorized, and that the Agreement is a valid and
legal agreement binding on such Party and enforceable in accordance with its terms.

20. Petition in Condemnation. Purchaser shall cause to be dismissed the
condemnation action previously initiated by Purchaser in connection with the
Permanent Waterline Easement upon completion of the Closing.

[Execution pages follow]
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EXECUTED IN MULTIPLE ORIGINAL COUNTERPARTS, each of which shall
be an original, which together shall constitute but one and the same instrument,
effective as of the date of countersignature by Purchaser’s City Controller.

SELLER:

ROLLING FRITO-LAY SALES, LP,, a
Delaware limited partnership

BY: FRITQLAY,SALES, INC.,, its General

Pariner
E?ds? Powy
BY: FDE19955SFTEAAD..
9/21/2020
Date:
Tax ID No.:

L)
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CITY OF HOUSTON

By:

SYLVESTER TURNER
Mayor

ATTEST/SEAL:

By:

PAT J. DANIEL
Interim City Secretary

APPROVED AS TO FORM:

By:

Assistant City Attorney

12

PURCHASER:

APPROVED:

PocuSkgned by

CAROL E. HADDOCK

Director, Houston Public Works

COUNTERSIGNED BY:

By:
CHRIS B, BROWN
City Controller

DATE COUNTERSIGNED:
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, 2020

An original, fully executed copy of this Agreement has been received by the Title
Company, and by execution hereof the Tille Company hereby covenants and agrees {0
be bound by the terms of this Agreement to the extent permissible, without violation of
Procedural Rule 35, as promulgated by the Texas State Board of Insurance.

STEWART TITLE COMPANY

By:
Name:
Title:

13
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EXHIBIT A
THE PROPERTY

14
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Christopher Walter Survey Parcel No. KY17-208
Abstract No. 849 : 0.882 Acre (42,797 5. Ft.)
Harris County, Texas Proposed 50.00-foot waterline easement

A 0.982 acre (42,797 Sg. Fi.} waterline easement tract or parcel of land out of the Christopher
Walter Sﬁrvey, Abstract Mo, 849, in Barris {:ounty, Texas, being out of a certain 12,384-acre tract of Jand
described in a deed from Frito-Lay, Inc. 1o Rolling Frita-Lay Sales, LP, dated October 4%, 2004, and filed of
record under Harris County Clerk’s Fife (H.C.C.F.} Number ¥313987 in the Official Public Records of Harris
County, Texas, also being out of Unrestricted Reserve “B” of Beltway North Industrial park Amending Plat,

a subdivislon recorded in Volume 444, Page 2 of the Harrls County Map Records, Texas (H.C.M.R)

All coordinates and beatings stated hereln are referred to the Texas Coordinate System of 1983,
south Central Zohe, as defined in the Texas Natural Resources Code, Sec. 21.071, et. Seq. and are based
on a survey perfarmed in February of 2017. All coordinates and distances recited are grid, to convert to

surface, use a comblned scale factor of 1.00013. Said 0,982 -acre tract s described as follows:

COMMENCING at a found 5/8-Inch fron rod with grid coordinates of Y =13,905,147.10, ¥ =3,110,750.94
at the southwest corner of said 12.384-acre tract and being on the easterly right of way of Spence Road
(60’ R.0.W) as recorded in Volume 7715, Page 94 of the Harrls County Deed Records;

THENCE, North 02° 33’ 17" West, along sald right of way, a distance of 423.95 feet to a set 3/4-inch iron
rod with a cap stamped "MBCO Engineering” for the POINT OF BEGINNING of said 0.982-acre tract and
having grid coordinates of ¥ = 13,905,570.63,X = 3,110,732.04;

THENCE, North 02° 33' 17" West, continuing along said right of way, a distance of 50.00 feet to a set 3/4-
inch iron rod with a cap stemped “MBCO Engineering” at the northwest corner of said 12.384-acre tract
and being the northwest corner of sald 0.982-acre tract;

THENCE, North 87° 26" 18" East, along the novth line of said 12.384-acre tract, a distance of 855.24 feet
10 a set 3/4-inch lron rod with a cap stamped “sBCO Enginecring” at the northeast comer of sald 12.384-
acre tract and the northwest comner of the Residue of 1 29.832-acre tract, filed for record under H.C.CE
No. T253000 dated August 35, 1998, also being noriheast comer of said 0.982-acre trach;

THENCE, Soutth 02° 32” S0 East, along the commen Hine of said 12.394 -acre tract and said Residual 29.832-
aore tract, a distance of 50.00 feet to a set 3/4-inch iran rod with a cap stamped “MBCO Engineering” at
the southeast comer of said 0.982-acre tract;

parceLo KX T-Z08

ROl o S 2000 -/ 675

Paged.of2 mmm 58917
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Christopher Waiter Survey Parcel No. KY17-20B

Abstract No. 849 0.982 Acre {42,797 Sq. Ft.)
Harris County, Texas Proposed 50.00-foot wateriine easement

THENCE, South 87° 26° 18" West, a distance of 855,93 feet, to the POINT OF BEGINNING of the herein
described tract and containing 0.982-acres of land.

This description is based on a survey performed by MBCO Engineering In February of 2017 as

shown on Sketch No. KY17-208 {attached). The boundary and survey was performed under the supervision

of former MBCO employee Jeremy J. Kowis, R.P.LS. # 6361, Subsequent revisions were addressed by

Trisha Myree Lund, R.P.L5. # 6088,

£

Trisha Myree Lund, R.P.LS. #6088

PARCEL NO A, ¥/ 7-Z208
“{ProJ NO S0 8 Ie0-9/6 75

DWG NG 58967
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EXHIBITB
EASEMENT AND RIGHT OF WAY AGREEMENT

15
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PARCEL KY17-208

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION
FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY
BEFORE IT 1S FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL
SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER.

STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF HARRIS  § \

EASEMENT AND RIGHT OF WAY AGREEMENT

THAT FOR AND IN CONSIDERATION of the sum of Ten and No/100 Dollars ($10.00)
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, ROLLING FRITO-LAY SALES, LP, a Delaware limited partnership (being
referred to herein as "Grantor,” whether one or more) does hereby grant, sell, and convey unto City
of Houston (the "City"), a municipal corporation and home-rule city of the State of Texas, situated
in Harris County, Tcxas, and having a mailing address of P.O. Box 1562 Houston, Texas 77251,
Attention: Director, Houston Public Wotks, its successors and assigns, a perpetual, unobstructed
right of way and easement (hereinafter, together with the rights and privileges herein granted,
referred to as the "Easement") to lay, construct, alter, maintain, inspect, operate, service, repair,
replace, relocate, change the size of, protect, patrol, and remove an underground pipeline for the
transportation of water, together with associated appurtenances, whether below or above ground
as necessary (such pipeline, appurtenances, and equipment being referred to herein collectively as
the "Line"), on, upon, over, through, under, within, along and across a strip of land as more
particularly described and depicted in Exhibit A (the "Lasement Arca") attached hereto and made
a part hereof, lying upon the Grantor’s fee property (the “Property”™) as more particularly described
and depicted in Exhibit B, attached hereto and miade a part hereof, together with the right of (i)
unimpaired ingress and egress to and from said Easement Area on public and private roads and (ii)
unimpaired access on, upon, over, through, under, within, along and across said Basement Area
for any and all purposes necessary and incident to the exercise of the aforesaid rights.

TO HAVE AND TO HOLD the above-described right of way and easement unto the City,
its successots and assigns, all upon and subject to the following conditions, covenants, and
agreements:

I This conveyance is made subject to all restrictions, covenants, conditions, rights of
way, easements, mineral reservations, and royalty rescrvations of record, if any, in the office of
the County Clerk of Harris County, Texas, but only to the extent that the same are valid, subsisting,
and affect the Easement Ares.

2. The Cily, its successors and assigns, shall have all rights and beaefits necessacy or
conwvenient fior the full enjoyment and use of the rghts herein granted, including but not limited to
the right to access on, upon, over, tuwough, under, within, zlong and across the Basement Arca, and
the right to enter upon and within the Easement Aica to engage in such activities s may be
necessary, requisite, comvenient, or appropriate in connection therewith at amy tine. The City's
rights im and to the Easement Avea shall slso include, without limitation, the right to clear and
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remove trees, growth, and shrubbery from within the Easement Area, install a gate or fence that
crosses or bisects the Easement Area on the eastern property line. In the event that the already-
existing controlled gate on the Property ceases to exist the City reserves the right to place a fence
or gate on the western edge of the Easement Area. The City has the right to bring and operate such
equipment thereupon as may be necessary or appropriate to effecluate the purposes for which the
Easement is granted at all times and through either gate. Grantor hereby grants to the City the
perpetual right to enter upon the Property to the extent necessary to access the Easement Area.
Such right shall include the right to enter through the existing controlled access gate or, in the
event that such gate no longer exists, then through other similar and available access points through
the Property to the Easement Area.

3 Except for the Permitted Encroachments defined below, Grantor shall not be
permitted, under any circumstances, to conduct any of the following activities on the Easement
Area: (i) construct any temporary or permanent building or related site improvements, including
but not limited to houses, barns, garages, patios, swimming pools, reinforced concrete slabs
{except for roads and parking lots which are designed for the specific use and meet or exceed the
City of Houston's requirements for such purpose), utility or flag poles, retaining walls or store
large debris (such as old cars, trailers, scrap metal, and boulders); (ii) remove soil or change the
grade or slope of the Easement Area; (iii) impound surface water; (iv) plant trees ot large, deep-
rooted shrubs; (v) allow parking or crossing by any vehicle exceeding American Association of
State and Highway Transportation Officials ("AASHTQ") designation HS-20 and/or H-20
Joading; or (vi) place, erect, install, or permit any above or below ground obstruction that may (in
the City's reasonable determination} interfere with the purposes for which the Basement is granted.

4, Subject to the conditions and limitations contained in this Easement and Right of
Way Agreement, Grantor reserves the right, upon prior written notice to and written consent of the
City, its successots, and assigns (such consent shall not be unreasonably withheld), to (i) construct,
reconstruct, or maintain electrified fence(s); (it} construet, reconstruct, or maintain concrete or
asphalt paving for parking and/or drives in accordance with the City of Houston's [nfrastructure
Design Manual's requirements for residential streets; and (iii) construct, reconstruct, or maintain
sidewalks or drives, and utilities, at any angle of not less than forty-five (45) degrees to the Line
over and across the Easement Area, provided that all of the City's required and applicable spacing
and crossing guidelines (including, without limitation, depth separation limits, and other protective
requirements) are met by Grantor. The uses and improvements permitted on the Easement Area,
as specified in this paragraph or as otherwise approved by the City pursuant to the terms of this
Easement and Right of Way Agreament, are referred to herein as the "Permitted Encroachments."
The City agrees that the City’s wriiten consent to encroachment provided for Permilted
Encroachments shall be in a form sufficient for recording in the real property records of Haris
County when provided to Grantor.

5. Grantor additionally veserves all rights, if any, in and to oil, gas, sulphur, uggnium,
fissional materials, and other minerals under the surface of the Easement Area; provided, however,
that Grantor shall ot be permitted to explore, drill, mine, produce, or operate for oif, gas, sulphar,
uranimem, fissional matcrials, or other minerals on the surface of the Fasement Area, but will be
pemmiited to extract such minerals and materials from under the Basement Area by directional
drilling or ather means from land located outside the boundzries of the Easement Arca so long as
the equipment (and any wells) used in connection therewith are no closer than three andred feet

2
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(3009 to the bottom of the Line and so long as the use of the Eascment Area is not disturbed and
the Line is left with proper, sufficient, and permanent support and is not endangered, obstructed,
damaged, or interfered with.

6. Except as provided in the pavagraphs above, Grantor reserves the right to use the
Easement Area for any and all purposes or uses not unreasonably inconsistent with the purposes
for which this Easement and Right of Way Agreement is granted, including but not limited to
(i) the crossing and parking of personal vehicles and (i) the crossing and parking of commercial
vehicles not to exceed AASHTO designation HS-20 and/or H-20 loading and as long as the
Easement Area is paved with adequately maintained concrete or asphalt according to the City of
Houston's Infrastructure Design Manual's requirements for residential streets. However, Grantor
may not use any part of the Easement Area if such use may damage, destroy, injure, andfor
interfere with the City's use of the Easement Area for the purposes for which the Easement is being
granted.

7. Grantee acknowledges that at the time of the execution of this Easement, Grantor
uses certain areas certain areas of the Property, including the Easement Area, for its commercial
operations and facilities (the “Site”), reflected on the Exhibit “C”. Grantee shall not install above-
ground appurtenances in a manner that would impede crossing or parking of personal and
commercial vehicles, not to exceed AASHTO designation HS20 and/or HS 20 loading and
consents to the continued existence of concrete or asphalt paving within the Basement Area. In the
event the Basement is no longer utilized for same or similar commercial purposes (excluding
temporary cessations of use during periods when the Site is not occupied) or if the Site is removed
or configured in a manner whete the Easement is not used for commetcial purposes other than
parking, this provision of the Agreement shall automatically expire, unless otherwise agreed to by
the Parties in writing.

8. In the event the terms of this Easement and Right of Way Agreement are violated,
such violation shall either (i) be eliminated by Grantor immediately upon receipt of written notice
from the City or (i) the City shall have the right to immediately correct or climinate such violation
at the sole risk and expense of Grantor and Grantor shall promptly reimburse the City, its
successors and assigns, for any expenses ot costs related thereto. The City, its successors and
assigns, shall have the right to remove any improvement, facility, or structure that interferes with
the purposes for which the Easement is granted and which is installed by Grantor, its Successors,
assigns, invitees, of agents subsequent to the date hereof, without liability to Grantor for damages.
The Grantor explicitly acknowledges that in the event that (i) the wrilten consent fo 2 Permitted
Encroachment referenced in Section 4 of this Basement is not recorded or (i) should Grantor be
unable to {urnish, upon reasonable request, the City’s written consent to the encroachmeat, then
that improvement shall be deemed unpermitied and will not be afforded the protections gramted
for Permitied Encroachments. Grantor acknowledges and agrees that responsibility for the
recordation of the City’s written consent and preserving the City’s writien consent shall lie with
the Grantor.

9. Within a reasonable time following completion of the construction of the Line, amd

thereafier following cach entry upon the Basenent Area for purposes authorized herein, the City,
its sunocessors and assigas, shall, to the fullest extent reasonably practicable, clean up and restore
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all damage direcily caused by its activities to the Easement Area, including any perimeter lighting,
entry gate, driveways and parking areas located on and within the Easement Area, to the condition
that existed immediately prior to such entry and activities on the Easement Area and the Temporary
Conslruction Easement Area by the City. The City shall at all times have the right, but not the
obligation, to keep the Easement Area clear of trecs, overhanging limbs, undergrowth, and brush.

10.  Should Grantor, its contractors, and subcontractors, assignees, heirs and/or invitees,
cause to occur at any time a spill, leak, or discharge ("Discharge”) upon the Easement Area, of any
substance, which any law or regulation requires reporting to a governmental agency, Grantor shall
have an affirmative obligation to report said Discharge to the City, within twenty-four (24) hours
but not later than three (3) days of the discovery of such Discharge, Grantor shall be solely
responsible for all costs and expenses associated whether directly or indirectly with the spill, leak,
or discharge affecting the Line including, but not limited to, obtaining any and all required
environmental studies, permits, clean-up of any spills, leaks, and discharges (caused by Grantor,
its contractors, subcontractors, or lessees after the Effective Date, such term being defined below)
of any products or substances, remediation of the surface and subsurface (to address contamination
caused by Grantor, its contractors, subcontractors, or lessees after the Effective Date) in
compliance with local, state and federal ordinances, laws and statutes including recommendations
and orders of regulatory agencies and pay any and all governmental fees, assessments, taxes,
permits, and similar fees required as a vesult of the discharge, including remediation fees and costs
required by regulatory agencies,

11.  Ifany provision contained in this Easement and Right of Way Agreement shall, for
any reason, be adjudicated to be unenforceable, to the extent the unenforceability does not destroy
the basis of the bargain among the parties, the unenforceability will not affect any other provision
hereof, and the Easement will be construed as if the unenforceable provision had never been a part
hereof. Whenever context requires, the singular will include the plural and neuter include the
masculine or feminine gender, and vice versa, Section and paragraph headings as used herein are
for reference only and are not infended to restrict or define the text of any such section or
paragraph.

12.  Nothing contained herein, nor any prior act of Grantor or the City, shall be deemed
or construed by Grantor or the City, or by any other party to crcate a relationship of principal and
agent, pattnership, joint venture, or of any association by or among Grantor and the City.

3.  Grantor shall neither permit nor suffer any nvoluntary mechanic's or materialmen's
Hen to be filed or affized against the Easement Arca. In the event any such involuntary mechanic's
or materialman's lien is filed, Grantor agyees to cause the same to be released and discharged of
record or bonded around within sixty (60) days after written notice from the City. Grawntor is not
and shall not be construed as the City's agent in contracting for any improvements to the Easement
Asca. No default hereunder by Grantor shall result in a termination of this Easement and Right of
Way Agreement. Nothing contsined in this Basement and Right of Way Agreement shall
constitute ot be constraed as a dedication of any portion of the Easemnent Area to the public or give
any member of the public any rights whatsoever, it being the express intention of the parties hereto
thiat the Baserent shall be for the exclusive benefit of the City and its swooessors and assigns.
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14.  The consideration that the City has paid to Grantor concurrent with the granting of
the easement rights contained in this Easement and Right of Way Agreement includes payment for
all reasonably anticipated damages and injuries to Grantor’s properly and improvements
necessarily caused by the laying, construction, alteration, maintenance, inspection, operation,
service, repair, replacement, relacation, change in the size of, protection, patrol of, or removal of
the Line within the Easement Area, including any damages or injurics to any property and
improvements of Grantor located outside the boundaries of the Easement Area and the Temporary
Construction Easement Area resulting from the grant and conveyance of this Easement and Right
of Way Agreement and the proper exercise of the rights granted herein; provided, however, that
after the completion of the initial construction the City will repair or replace damaged
jmprovements to as good or better condition as existed prior to the commencement of the City’s
activities within the Easement Area for which the Grantor is able to furnish the prior written
consent of the City pursuant to and in accordance with the requirements laid out in Sections 4 and
7 of this Easement and Right of Way Agreement. The City agrees to pay or reimburse Grantor for
all extraordinary damages which were not included in the initial consideration, to the extent caused
solety by the City or any third party conducting activities on behalf of, in contract with or under
the direction of The City, to any existing improvements within the easement area which have not
been previously repaired or replaced in accordance with the terms hereof, Extraordinary damages
shall be damages caused by activities that are not considered to be reasonable pursvant to the terms
of this Easement and Right of Way Agreement and the rights granted herein.

15.  All notices, correspondence, and requests to the City shall be in writing and shall
be considered sufficiently given if delivered to the specified addresses by (a) hand, courier, or
overnight delivery service; (b) cettified or registered mail, return receipt requested; or (¢) first class
mail: .

if to Grantor;

PepsiCo Global Real Estate

7701 Legacy Drive

Attention - Real Estate Department, MD 18-207
Plano, TX, 75024

If to the City:

City of Houston, Houston Public Works

/o Matjotie Cox, Assistant Divector-Real Estate Services
611 Walker Street, 19th Floor

Houston, Texas 77002

A notice shall be effective upon the other party's receipt of the notice. Either party may specify a
diffferent address for delivery of notices by wriltcn notice to the other party as provided herein,

The foregoing terms, conditions, and provisions shall extend to and be binding upon the
heirs, executors, administratoss, successors, and assigns, as applicable, of Grantor and the City.
The rights granted to the City (and the obligations of the City hereumder) may e assigned in whaole
ot in paxt by the City.
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Grantor warrants that Grantor owns the land subject to the easement rights contained in
this Fasement and Right of Way Agreement in fee simple, that Grantor has the right, title, and
power to convey the rights granted herein, and that Grantor shall execule any furiher assurance of
title reasonably requested by the City, its successors or assigns.

This Fasement and Right of Way Agreement may be signed in counterparis with the same
effect as if each named Grantor signed one instrument. Each counterpart shall constitute a separate
agreement between the parties thereto, subject to prorating any payments due hereunder in
accordance with each Grantor's ownership share.

[Remainder of page intentionally left blank. Signature page follows.)
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TN WITNESS WHEREOF, Granior lias hereunto set his/her hand this __ day of
2020 (the "Effective Date”).

[ —_

GRANTOR:

ROLLING FRITO-LAY SALES, LP,
a Delaware limited partnership

By:  Frito-Lay Sales, Inc.,
its general pariner

By:
Name; Betsy K. Power
Its: Authorized Signatory

STATE OF TEXAS §

§
COUNTY OF §
Before me, the undersigned Notary Public, on this ___ day of , 2020,
personally appeared Betsy K. Power, Authorized Signatory of Frito-Lay Sales, Inc., a Delaware
corporation, genetal partner of Rolling Frito-Lay Sales, LP, a Delaware limited partnership, to me
known to be the identical person(s) who executed the within and foregoing instrument and
acknowledged to me that he executed the same as his fiee and voluntary act and deed for the uses
and purposes as herein set forth on behalf of said limited partnership.

Witness my hand and official seal.

Notary Public
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EXHIBIT “A”
EASEMENT AREA
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EXHIBIT “B”
PROPERTY
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RP-2020-406082

TRACT 1

Being a tract or parcel containing 14.40 acres (627,453 square feet) of 1and situated in the Christopher Waliter
Survey, Absiract Number 849, Harris County, Texas, being out of and a porlion of Restricted Reserve "B", Block
1 of Beltway Norlh Industrial Park, Amending Plat No. 1, a subdivision of record at Film Code Number 444002 of
the Map Records of Harris Counly, Texas, being all of a called 14.40 acre {ract as described in deed 1o Fuller
Spence, Lid., recorded under Harris Gounty Clerk's File Number RP-2018-54081; said 14.40 acre tract being
more particularly described by metes and bounds as follows (bearings shown hereon are based on the recorded
plat of said Beltway North Industrial Park, Amending Piat No. 1);

COMMENCING at a Texas Deparlment of Transportalion monument found marking the north end of & cutback
line in the east right-of-way line of Spence Read (80 feet wide) at the interssction of the north right-of-way line of
Aldine Bender Road (Farm to Market Road 525) {100 feel wide), same being the most northerly southwest corner
of a called 1.06 acre fract, as descrived In deed to West Greens Management, LLC under Harrls County Clerk's
File Number 20070344229,

THENCE North 00°40'59" West, along lhe easl right-of-way line of said Spence Road, at a distance of 128.36
feet, pass a 5/8-Inch iron rod with cap stamped "Terra Surveying” found marking the northwest corner of sald
called 1.06 acre tract and the southwest corner of a called 3.989 acre tract, as described in deed to Proserve
Crane and Equipmen!, Inc. under Harris County Clerk's File Number 20120016701, continuing in all a lotal
distance of 797.14 feet fo a 5/8-inch iron rod with cap found marking the northwest corner of a called 1.0586 acre
tract, as described in deed to NLBC  Investments, LLC under Harris County Clerk's File Number 20070750983,
the southwast corner of said called 14.40 acre tract the POINT OF BEGINNING and the southwest corner of the
herein described tract;

THENCE Norih 00°40'59" Wesl, continuing along the east right-of-way line of said Spence Road, a distance of
731.18 feet to a 5/8-inch iron rod with cap stamped "Terra Surveying” found marking the southwest corner of a
{ract of [and conveyed to Harris County Flood Contro District {(Unit P-142-00-00) in Volume 7672, Page 353 of
the Deed Records of Harris County, Texas and under Harris Counly Clerk's File Number C833665, same bsing
the northwest corner of the herein described tract;

THENCE North 89°19'04" East, along the south ling of sald Harris County Fload Confral District, a distance of
856.00 feet to a 5/8-inch iron rod with cap starmped "Tarra Surveying" set marking the northwest corner of a calted
2.829 acre tract as dascribed In deed to Sealy IDV Aldine Bender, LLC, recorded under Harris County Clerk's Fite
Number RP-2020-47282, same being the northeast corner of the herein described fract, from which a 1-inch Iren
pipe faund marking the northeast corner of said called 2,829 acre tract bears North 89719'04" East, 170.01 feef;

THENCE South 060°40'12" East, along the west line of said called 2.829 acre, a distance of 734.97 feet to a 5/8-
inch iron rod with cap stamped “Terra Surveying” set in a north line of called 37.892 acre fract, as described in
deead to Sealy IDV Aldine Bender, LLG, recorded under Harris County Clerld's File Number RP-2020-47281, same
being the southwest corer of sald called 2.829 acre fract and the southeast cotner of the herein described tract;

THENCE South 88°34'17" West, sleng the north lines of said called 37.892 acre lract, the vesldue of a called
20.832 acre lract as desciibed in deed to GBDS lnvesimenls, Lid., recorded under Haris County Clesk's File
Number T253080 and said 1.0595 acre baci a distance of 855.84 feet to the POINT OF BEGINNING and
conteining 14.49 acres {627,453 squsre feet) of land.
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EXHIBIT “C”
SITE
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Alfter Recording Retarn fo:

City of Houston, Houston Public Works

c/o Marjorie Cox, Assistant Director-Real Estate Services
611 Walker Street, 19th Floor

Houston, Texas 77002

4!
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EXHIBIT C
RIGHT OF ENTRY AGREEMENT

16
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RIGHT OF ENTRY AGREEMENT

THE STATE OF TEXAS §
COUNTY OF HARRIS §

WHEREAS the City of Houston, Texas, a municipal corporation located in
Harris, Fort Bend and Montgomery Counties, Texas (the “City”) desires to acquire from
between FULLER SPENCE, LTD., a Texas limited parinership (“Owner”), a parcel of land
containing a total of 42,797 square feet, more or less, sald parcel being situated in the
Christopher Waiter Survey, Abstract Number 849, in Harris County, Texas, and being
more particularly described by metes and bounds in EXHIBIT “A” (the “Land") attached
hereto and incorporated herein for ali purposes; and,

WHEREAS, the City has entered into negotiations with the Owner to
acquire the Land in easement Interest for the City's 108-inch Water Line Construction
Project (the “Project”); and,

WHEREAS, the Cily desires at this time to proceed with the final Project
englineering and preconstruction activities on the Land, some of which activities shall be
undertaken by the Owner, while the negotiations to acquire the Land in easement interest
continue; and,

WHEREAS, the Ownaer Is willing to (i) issue to the City a Right of Entry, {ii)
undertake removal of a maintenance building from the Land, and (lii} undertake the
preconstruction activities for (a) the construction of temporary parking and (b)
construction of a new maintenance building to allow the City to proceed with the
construction of the Project on the Land not later than February 1, 2021;

THEREFORE, in consideration for this Right of Entry Agreement
(“Agreement"), the Cily will tender to the Owner the sum of Forty-Nine Thousand and
no/100 Dollars ($48,000.00). The City will be entitied to take possession and use of the
Land for its pre-constiuction activities (which shall not interfere with Owner's tenant's
business operations) and the Owner shall undertake its obligations toward the
construction of a temporary parking area, removal of the maintenance building from the
Land and consfruction of a new maintenance building under the terms of this Agreement
upeon tender of payment. The parlies agree that the sum tendered to Owner will be
deducted from any final purchase price, seftiement amount, Special Commissioners’
award or court judgment. In the event the amount of the final selilement or judgment for
acquisition of the Land is less than the amount the City has paid for the possession and
use of the Land, then the Qumer agrees that the original amount tendered represents an
overpayment for the difference and, upon wiitten notice from the City, the Owner will
promptly refund the overpayment to the City; provided, however, in the event the City
elecis not to move forward with the acquisition of the easement interest in the Land,
only that portion of the funds paid to Qumer hereunder which have not been spent by
Owner toward Owner's obligation under this Agreement shall be refundahle.
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FURTHER, THEREFORE, in consideration of the foregoing, Owner, in the
interest of allowing the City to proceed with the pre-construction activities of the Project
in a timely fashfon, hereby grants to the City a Right of Entry, including all
hecessary rights of ingress and egress, to allow the City and its contractors, agents and
employess to enter into and upon the Land to affect its pre-construction activities.
City agrees fo provide the Owner forty-eight (48) hour notice prior to accessing
the Land for its preconstruction activities. Owner further covenants and agrees that,
Owner shall (i) begin removal of the maintenance building from the Land, and (i)
undertake the preconstruction aclivities related to (a) construction of the temporary
parking and (b) construction of the new maintenance building which is to be
completed prior to February 1, 2021. Owner further covenants and agrees that to the
extent the temporary parking is not finished by February 1, 2021, City wil
nevertheless be allowed the full use of the Land for the construction of the Project
on February 1, 2021.

This Agreement Is made with the understanding that the City will continue
to proceed with acquisition of a real Land interest In the Land. The Owner reserves all
rights of compensation for the title and Interest in and to the Land which the Owner holds
as of the time immediately prior to the Effactive Date of this Agreement. This Agreement
shall in no way prejudice the Owner's rights to receive full and just compensation as
aliowed by law for all of the Owner's interests in and to the Land to be acquired by the
City, encumbered with the improvements thereon, if any, and damages, if any, to the
remainder of the Owner's interest in any larger tract of which the Land Is a part (the
“Remainder”), if any; all as the Land exists on the Effective Date of this Agreement. This
grant will not prejudice the Owner's rights to any relocation benefits for which Owner may
he eligible.

The parties agree that the valuation date for determining the amount of just
compensation for the real property interest proposed to be acquired by the City in the
Land, for negotiation or eminent domain proceeding purposes, will be the Effective Date
of this Agreement.

The sole purpose of this agreement is to allow the Cily and the Cwner to
proceed wilh their obligations under this Agreement without delay.

This Right of Enlry shall be effective upon exscution of this agreement by
both parfies and shall continue thereafier unfil the completion of construction and
installation of the Project on the Land, or uniil the Owner's conveyance of the easement
interest in the Land to the Gily, whichever coours first.

This agreement shall exend to and bind the heirs, devisees, executors,
administrators, legal representatives, successors and assigns of the Qwners.
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IN WITNESS WHEREOF, this instrument has been duly executed by Owner on
the s7:% dayof 7 on e , 2020.

FULLER SPENCE, LTD., a Texas limited partnership
BY: FULLER SPENCE GP, LLC, a Texas Limited Liability Company,
its General Pariner

o

=~ STEPHEN G. %F?NALL, MANAGER

STATE OF TEXAS §
§
COUNTY OF HARRIS §

BEFORE ME, the undersigned authority, on this day personally appeared
STEPHEN G. DARNALL, manager of Fuller Spence GP, LLC, a Texas limited liability
company, the general pariner of FULLER SPENCE, LTD,, a Texas limited partnership,
known to me to be the person whose name is subscribed to the foregoing instrument of
writing, and acknowledged to me that he executed said instrument for the purposes and
consideration therein expressed in such capacity and on behalf of said limited

partnership.
A i .
Sl Wimnowes  $_ Ulacca Am
¥ (0o, 1102720 Notary Public, Statd of Texas
t
{Notary Seal) Print Name;__H Ao e ffhw?m

MY COMMISSION EXPIRES: 4 ~4-101)

HOUSTON PUBLIC WORKS

Qm, 7
A %
Print Name; xj MeHREL Y EpeTl
Title: bf decree._of (CAPTAC ?ﬁmﬁtm

R

Agreed and Accepted:
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EXHIBIT A
Christopher Walter Survey Parcel No. KY17-208
Abstract No. 849 - 0,982 Acre (42,797 Sq. Fi.)
Harils County, Texas Proposed 50.00-foot waterline easement

A 0,982 acre {42,797 5. Ft.) waterline easement tract or parcel of tand out of the Christopher
Walter S{:rvey, Abstract No. 849, in Harrls t:.tuuntv, Texas, being out of a certain 12,384-acre tract of land
described In a deed from Frito-Lay, Inc, to Rolling Frito-Lay Sales, LP, dated October 4", 2004, and filed of
record under Harris County Clerk’s File (H.C.C.F,) Number Y313987 in the Officia) Public Records of Hartis
County, Texas, also belng out of Unrestrictad Reserve “B” of Beltway North Industrial Park Amending Plat,

a subdivislon recorded in Volume 444, Page 2 of the Harrls County Map Records, Texas (H.C.M.R.},

All conrdinates and bearings stated hereln are referred to the Texas Coordinate System of 1983,
South Central Zone, as defined {n the Texas Natural Resources Code, Sec, 21,071, et. Seq. and are based
on a survey performed [n February of 2017. All coordinates and distances recited are grid, to convert to

surface, use a combined scale factor of 1.00013, sald 0.982 ~acre tract s described as follows:

COMMENCING at a found 5/8-Inch Tron rod with grid caordinates of Y=13,905147.10, X=3,110,750.94
at the southwest corner of sald 12.384-acre tract and being on the easterly right of way of Spence Road
(60" R.0. W)} as recarded in Volure 7715, Page 94 of the Harrls County Deed Records;

THENCE, North 02° 33’ 17" West, along sald right of way, a distance of 423,95 feet to a set 3/4-inch tron
rad with a cap stamped “MBCO Engineering” for the FOINT OF BEGINNING of sald 0.982-acre tract and
having gtid coordinates of ¥ = 13,905,570.63, X = 3,110,732.04;

THENCE, North 02 33' 17" West, continulng along sald right of way, a distance of 50.00 feet to a set 3/4-
tnch iron rad with a cap stampad “MBCO Englneering” at the northwest carner of said 22.384-acre tract
and belng the nerthwest cotner of sald 0.982-acre tract;

THENCE, Narth 87 26" 18" East, along the north lne of sald 12,384-acre tract, a distance of 855.94 feet
to a set 3/4-inch iron vod with 8 cap stamped "MBCO Engineering” at the northeast corer of sald 12.384-
acre tyact and the northwest comer of the Residue of a 29.832-acre tract, filad for record under H.C.CF
No. T253090 dated August 31%, 1938, also being vortheast corner of sali D.982-acre tract;

THENCE, South 02° 32° 50" Enst, slong the commen e of sald 12.384 -acre tract and said Residual 28.832-
acre (ract, a distance of 50.00 feet to a set 3/4-nch lron tud vith 2 ¢ap stamped “MBCO Englneering” at
the soultieast comer of said 0.882-a0e bach;

Pape b of 2
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Christopher Walter Survey Parcel Mo, KY17-208
Abstract No. 349 0.982 Acre {42,797 8q. FL.)
Harris County, Texas Proposed 50.00-foot waterline easement

THENCE, South 87° 26" 18" West, a distance of 855,93 feet, to the POINT OF BEGINNING of the hereln
described tract and contalning 0.982-acres of land,

This description is based on a survey performed by MBCO Englneering in February of 2017 as
shown on Sketch No, KY17-208 {attached). The boundary and survey was performed under the supervision

of former MBCO employee Jeremy J, Kowls, R.P.LS, # 6361, Subsequent revisions were addressed by

Trisha Myree Lund, R.P.LS, # 6088,

A l;utnluqlllllll|l|l|-uu|il|':¢|-" \
w{ ’
\- L RISHA MYREE LUND : Trisha Myree Lund, R.P.LS. #6088

% ¥
6088 o
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