Controller's Office
To the Honorable Mayor and City Council of the City of Houston, Texas:

I hereby certify, with respect to the money required for the contract, agreement,
obligation or expenditure contemplated by the ordinance set out below that:

Funds have been encumbered out of funds previously appropriated for such purpose.

( ) Funds have been certified and designated to be appropriated by separate ordinance to be
approved prior to the approval of the ordinance set out below.

( )  Funds will be available out of current or general revenue prior to the maturity of any
such obligation.

( ) No pecuniary obligation is to be incurred as a result of approving the ordinance set out
below.

( }  The money required for the expenditure or expenditures specified below is in the
treasury, in the fund or funds specified below, and is not appropriated for any other

purposes.

( ) A certificate with respect to the money required §

( )  Other - Grant Funds Available

Date: (s 1 20 o City Controller of the City of Houston, Texas
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City of Houston, Texas Ordinance No. 2 020 - ?/ 9

AN ORDINANCE APPROVING AND AUTHORIZING A RIGHT OF FIRST
REFUSAL AGREEMENT FOR COMPLETION FOR FLOOD MITIGATION
ASSISTANCE HOME ELEVATION PROJECT BETWEEN THE CITY OF
HOUSTON AND PROPERTY OWNER(S) AT 5115 SOUTH BRAESWOOD
BOULEVARD, HOUSTON, TEXAS 77096; CONTAINING PROVISIONS
RELATING TO THE SUBJECT; AND DECLARING AN EMERGENCY,

* % ok &

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF HOUSTON, TEXAS:
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Section 1. The City Council hereby approves and authorizes the contract, agreement
or other undertaking described in the title of this Ordinance, in substantially the form as
shown in the document which is attached hereto and incorporated herein by this reference.
The Mayor is hereby authorized to execute such document and all related documents on
behalf of the City of Houston. The City Secretary is hereby authorized to attest to all such
signatures and to affix the seal of the City to all such documents.

Section 2. The Mayor is hereby authorized to take all actions necessary to effectuate
the City’s intent and objectives in approving such agreement, agreements or other
undertaking described in the title of this ordinance, in the event of changed circumstances.

Section 3. The City Attorney is hereby authorized to take all action necessary to
enforce all legal obligations under said contract without further authorization from Council.

Section 4. There exists a public emergency requiring that this Ordinance be passed
finally on the date of its introduction as requested in writing by the Mayor; therefore, this
Ordinance shall be passed finally on such date and shall take effect immediately upon its
passage and approval by the Mayor; however, in the event that the Mayor fails to sign this
Ordinance within five days after its passage and adoption, it shall take effect in accordance
with Article VI, Section 6, Houston City Charter,

PASSED AND ADOPTED this =< W‘an of O o 20 20

APPROVED this day of , 20

Mayor of the City of Houston, Texas

Pursuant to Article V1, Section 6, Houston City Chatter, the effective date of the foregoing

Ordinanceis _ QCT 2 1.2000__. y
7%[%%@;/

City Secretary
FUNDING SOURCE:
$39,373.00 ~ Building Inspection Fund (2301}
(Prepared by Legai Dept. 5 % Al I S—

(ARC/sjl  09/10/2020) ' “Assistan

t City Attorney

(Requested by Carol Ellinger Haddock, P.E., Director, Houston Public Works)
(L.D. File No. )

CAPTION PUBLISHED IN DAILY COURT "2

REVIEW
DATE:

0CT 2 7 2000
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CITY OF HQUSTON/HOMEOWNER 2015 FLOOD MITIGATION ASSISTANCE HOME ELEVATION
PROJECT RIGHT OF FIRST REFUSAL AGREEMENT

This City of Houston/Homeowner 2015 Flood Mitigation Assistance Home Elevation

Project Right of First Refusal Agreement (this “Agreement”) is made as of the day of

, 2020, by and among ROBERT M. RAPHAEL (the “Homeawner”}, and the CITY OF

HOUSTON, TEXAS {the “City”), a municipal corporation and home-rule city of the State of Texas
principally situated in Harris County {each, a “Party,” and collectively, the “Parties”).

Whereas, the 2015 Federal Emergency Managerent Agency Flood Mitigation Assistance
{(“FMA”) grant pravides resources to assist states, tribal governments, territories and local
communities in their efforts to reduce or eliminate the risk of repetitive flood damage to
buildings and structures insurable under the National Fload Insurance Program as authorized by
the National Flood Insurance Act of 1968, as amended; and

Whereas, the Homeowner is the owner of that certain real property having an address of
5115 South Braeswood Boulevard, Houston, Texas 77096 and described in Exhibit A attached
hereto (the real property, together with ali buildings, structures, fixtures and improvements now
or hereafter situated thereon, hereinafter defined as the “Property”), which sustained flood
damage as a result of the 2015 Memarial Day Floods; and

Whereas, the Homeowner shall enter into that certain City of Houston/Homeowner
Agreement for 2015 Flood Mitigation Assistance Home Elevation Project, and attached hereto as
Exhibit B (the "Homeowner Agreement"), pursuant to which funding from the 2015 FMA grant
was made available for the City and Homeowner to perform home elevation wark on the
Property; and

Whereas, in conjunction with the Homeowner Agreement, the Homeowner shall enter
into that certain Homeowner/Contractor Agreement for 2015 Flood Mitigation Assistance Home
Elevation Project relating to the Property (the "Contractor Agreement”), pursuant to which Titan
Lifetime Foundations LLC and Linda Heaner d/b/a Absolute Concrete (“Titan”) agreed to perform
certain home elevation work eligible for reimbursement from the 2015 FMA grant funds {the
“Grant-Eligible Work”), as well as certain work ineligible for grant reimbursement, as detailed in
Exhibit A of the Contractor Agreement {the “Non-Eligible Work”}; and

Whereas, Attachment F of the Homeowner Agreement provides that the Homeowner
shall pay for one hundred percent of the costs of all Non-Eligibie Work performed at the Property
prior to the City’s initial Notice to Proceed for Grant-Eligible Work; and

Whereas, although Homeowner paid Titan for the Non-Eligible Work, Titan failed to
perform any of the Non-Eligible Work or the Grant-Eligible Work, and the Homeowner declared
Titan to be in defauit under the Contractor Agreement; and




Whereas, the Homeowner has selected a new contractor to perform and finish the Grant-
Eligible Work and the Non-Eligible Work on the Property (the “Services”); and

Wheteas, the City desires to assist the Homeowner to complete the unfinished Non-
Eligible Work, and, in consideration of such funding, the Homeowner has agreed to grant the City
the right of first refusal to purchase the Property (the “Refusal Right”) and to comply with certain
respansibilities during the term of the Agreement as further detailed herein;

NOW, THEREFORE, in consideration of the foregoing premises, and other good and
valuable consideration, the Parties agree as follows:

1, Term. The term of this Agreement shall commence on the date countersigned by the City
Controller (the “Effective Date”) and remain in effect for five {5) years fram the Effective
Date, unless sooner terminated under this Agreement (the “Term”).

2. Homeowner's Responsibilities. During the Term, in consideration of the City’s provision
of funding to complete the Non-Eligible Work, the Homeowner shall undertake {or cause
its contractor(s) to undertake, as applicable) the following responsibilities:

2.1  Satisfactory oversight of the performance of the Grant Eligible Work and the Non-
Eligible Work;

2.2 The completion of the Grant-Eligible Work and the submittal by the Homeowner’s
chosen contractor of all appropriate and relevant paperwork evidencing the
completion thereof to the City;

2.3 The completion of all Non-Eligible Work and the submittal by the Homeowner’s
chosen contractor of all appropriate and relevant paperwork evidencing the
completion thereof to the City;

24  The Homeowner's maintenance of the required flood insurance/casualty
insurance during the Term in sufficient amounts to cover the value of the
Property; and

25  The Homeowner’s assignment to the City of the right to collect from Titan the
amount owed from Titan to the Homeowner under the Contractor Agreement.

3. Grant of Refusal Right. During the Term, if the Homeowner receives an offer from a third
party offeror for the sale or other transfer of the Property, or any portion thereof or
interest therein, for any form of cansideration that the Homeowner wishes to accept, the
Homeowner shall notify the Director of the City’s Houston Public Works (the “Director”},
in writing before accepting the offer (the “Natice of Refusal Right”). The Notice of Refusal
Right will state the identity of the propased transferee and the complete terms of the
proposed transfer. If the proposed consideration for the transfer Is other than cash, the




Notice of Refusal Right will also state the cash equivalent reasonably determined by the
Homeowner for the noncash consideration.

31

3.2

3.3

34

35

The City shall have the right to purchase the Property on the terms set forth in the
Notice of Refusal Right by giving written notice to the Homeowner of the City’s
intent to exercise the right to purchase the Property (the “City’s Exercise Notice”}
within thirty (30) days following the receipt of the Notice of Refusal Right, which
notice shall specify a closing date within four (4) months immediately following
the date of the City’s Exercise Notice. If the City affirmatively exercises such right,
the City and Homeowner shall enter into a purchase and sale agreement for the
Property, pursuant to which the Property will be transferred to the City, and the
City will pay to the Homeowner the consideration on the terms set forth in Notice
of Refusal Right.

If the City does not provide the City's Exercise Notice within thirty {30} days of
receiving the Notice of Refusal Right, the Homeowner may transfer the Property
to the third party offeror on the terms described in the Notice of Refusal Right
within the 180-day period following the expiration of the thirty (30) day period
during which the City must provide the City’s Exercise Notice. If a transfer of the
Property is not consummated within the 180-day period, the Homeowner may not
transfer the Property without again complying with the provisions of this
Agreement. If the Homeowner wishes to effect a tra nsfer on terms that are less
favorable to the Homeowner than those described in the Notice of Refusal Right,
the Homeowner must repeat the process set forth in this Agreement by providing
the Director with a new Notice of Refusal Right setting forth the new terms of the
proposed transfer. If the Homeowner timely consummates a transfer, this
Agreement will automatically terminate when the Property is conveyed to the
third party named in the Natice of Refusal Right.

If an offer received by the Homeowner from a third party offeror calls for delivery
of a promissory note or other deferred payment obligation, the promissory note
or other deferred payment obligation of the City shall be deemed equivalent to
those offered.

If the Property is transferred by gift, devise, descent, or another transaction that
does not involve the payment of consideration in any form, the provisions of this
Agreement will be fully binding on the person acquiring title to the Property in
that transaction.

The Refusal Right shall expire upon expiration of the Term.

Allocation of Funds.




. 4.1 The City's acquisition of the Property pursuant to the Refusal Right shall be subject
to the City’s allocation of funds therefor.

4.2  The City's duty to pay money under this Agreement is limited in its entirety by the
provisians of this Section.

43  In order to comply with Article I, Sections 19 and 19a of the City's Charter and
Article XI, Section 5 of the Texas Constitution, the City has appropriated and
allocated the sum of $0.00 to pay money due under this Agreement during the
City’s current fiscal year {the "Original Allocation"). The executive and legislative
officers of the City, in thelr discretion, may allocate supplemental funds for this
Agreement, but they are not obligated to do so. Therefore, the Parties have
agreed to the following procedures and remedies:

The City has not allocated supplemental funds or made a Supplemental Allocation
for this Agreement unless the City has issued to the Homeowner written
documentation, in a form approved by the City Controller, containing the
language set out below. When necessary, the Supplemental Allocation shall be
approved by motion or ordinance of City Council.

NOTICE OF SUPPLEMENTAL ALLOCATION OF FUNDS

By the signature below, the City Controller certifies that, upon the
request of the responsible director, the supplemental sum set out below
has been allocated for the purposes of the Agreement out of funds
appropriated for this purpose by the City Council of the City of Houston.
This Supplemental Allocation has been charged to such appropriation.

$

The Original Allocation plus all Supplemental Allocations are the Allocated Funds.
The City shall never be obligated to pay any money under this Agreement in excess
of the Allocated Funds. If Allocated Funds are exhausted, Homeowner's only
remedy is suspension or termination of its performance under this Agreement,
and it has no other remedy in law or In equity against the City and no right to
damages of any kind.

Transfer of payment for Non-Eligible Work. In consideration of the Refusal Right granted
to the City by the Homeowner, and Homeowner’s undertaking of the responsibilities
outlined in Section 2 hereof, the City shall pay for the Non-Eligible Work portion of the
Services to be performed by the Homeowner’s chosen contractor, as detailed in Exhibit
C, in an amount not to exceed $39,373.00. The City shall pay for the Non-Eligible Work




10.

11.

portion of the Services via reimbursement and as provided in the Homeowner
Agreement.

Assignment. The City may assign all or any of its rights under this Agreement to a party
(the “Permitted Assignee”) that demonstrates to the satisfaction of the City (i) its abllity
and willingness to maintain the Praperty in accordance with applicable flood insurance
requirements and Flood Mitigation Assistance or Hazard Management Grant Program
requirements, {ii} its responsiveness to necessary City requirements related to this
Agreement, and (iil} has sufficient resources to maintain the City's financial obligations
under this Agreement. Prior to any assignment of its rights hereunder, the City shall give
written notice thereof to the Homeowner. Upon any assignment to a Permitted Assignee
hereunder, references in this Agreement to City shall mean the Permitted Assignee where
the context so requires, subject to all applicable conditions to the effectiveness of the
rights granted under this Agreement and so assigned. No assignment of the City's rights
hereunder shall be effective unless and until the Permitted Assignee enters inta a written
agreement with the City accepting the assignment and assuming al! of the City’s
obligations under this Agreement and copies of such written agreement are delivered to
the Homeowner. This Agreement shall be binding upon all successors and assigns. Except
as specifically permitted herein, the City’s rights hereunder shall not be assignable.

Parties in Interest. This Agreement shall not bestow any rights upon any third party, but
rather, shall bind and benefit the City and the Homeowner only.

Non-waiver. Failure of either Party hereto to insist on the strict performance of any of
the agreements herein or to exercise any rights or remedies accruing hereunder upon
default or failure of performance shall not be considered a waiver of the right to insist on
and to enforce by any appropriate remedy, strict compliance with any other obligation
hereunder or to exercise any right or remedy occurring as a result of any future default
or failure of performance.

Governing Law and Venue. This Agreement shall be construed and interpreted in
accordance with the applicable laws of the State of Texas and City of Houston. Venue for
any disputes relating in any way to this Agreement shall lie exclusively in Harris County,
Texas.

Notices. All notices required or permitted hereunder shall be in writing and shall be
deemed received when actually received or if earlier, on the third day following deposit
in a United States Postal Service post office or receptacle with proper postage affixed
(certified mail, return receipt requested) addressed to the other party at the address
prescribed in the preamble hereof or at such other address as the receiving party may
have theretofore prescribed by notice to the sending party.

Captions. The captions at the beginning of the articles and sections of this Agreement
are guides and labels to assist in locating and reading such articles and sections and,
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13,

14,
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therefore, will be given no effect in construing this Contract and shall not be restrictive of
or be used to interpret the subject matter of any article, section, or part of this
Agreement.

Ambiguities. In the event of any ambiguity in any of the terms of this Agreement, it shall
not be construed for or against any Party because of such Party’s involvement in the
preparation or drafting of this Agreement, '

Entire Agreement. This Agreement merges the prior negotiations and understandings of
the Parties hereto and embodies the entire agreement of the Parties, and there are no
other agreements, assurances, conditions, covenants (expressed or implied) or other
terms with respect to the subject matter hereof, whether written or verbal.

Memorandum of Agreement. Within thirty (30) days after the Effective Date, the Parties
shall have executed, and the City shall have recorded in the Official Puhlic Records of Real
Property of Harris County, Texas, the Memorandum of Agreément, in the form attached
hereto as Exhibit D, for the purpose of giving record notice to third parties of this
Agreement. Upon recordation, the City shall provide a file-stamped copy of the
Memorandum of Agreement to the Homeowner. Upon termination or expiration of this
Agreement for any reason, the Parties shall cooperate to execute and record an
instrument that releases the Property from the Agreement.

No Waiver of Immunity. Notwithstanding anything contained in this Agreement to the
contrary, nothing in this Agreement shall constitute a waiver by the City of any provisions
of any law relating to governmental immunity or limitations of liability of a governmental
entity.

[Remainder of Page Intentionally Left Blank]




The Parties have executed this Agreement In multiple coples; each of which is an original, Each
person signing this Agreement represents and warrants that he or she Is duly authorized and has
legal capacity to execute and deliver this Agreement. Each Parly represents and warrants to the
other that the execution and delivery of this Agreement and the performance of such Party’s
obligations hereunder have been duly authorized and that the Agreement s a valid and legal
agreement hinding on such Party and enforceable In accordance with its terms. The Partles
heraby agree that each Party may sign and dellver this Agreement electronically or by electronic
means and that an electronic transmittal of a signature, Including but not limited to, a scanned
signature page, will be as good, binding, and effective as an original signature.,

HOMEOWNER
By: /%%{’ % /%M By:
Printed Name: Robert M. Raphael Printed Name:
Date: 8/12/2020 Date:
CITY OF HOUSTON, TEXAS
ATTEST/SEAL: CITY OF HOUSTON, TEXAS
Signed by:
City Secretary ™ ayor
APPROVED: COUNTERSIGNED BY:
Docusigned by: ps - ]
(ol Ttk >4
— APICA10BTZBIMES..,
Carol Ellinger Haddock, P.E., Director Clty Controller
Hauston Public Works
APPROVED AS TO FORM: DATE COUNTERSIGNED:
Assistant City Attorney. |

L.D. File No.




EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY




ER 019-57-0714

20100433129
10/08/2010 BR $20.00
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Loan Nz 5000781 Data ID: 578
Bomowey:  ROBERT RAFHAEL

WARRANTY DEED WITH VENDOR’S LIEN

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION
FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY
BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR BOCIAL
SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER.

Date: October 5, 2010

Grasior: HARVEY B, MERFISH AND WIFHE, EVETTE ATLAS

Grantee:  ROBERT RAPHAEL 1EE
Grantee’s Mailing Address (including county):

3115 SQUTH BRAESWOOD BLYD.

HOUSTON, TEXAS 77096

HARRIS County

Consideration:

TEN AND NO/00 DOLLARS (310.00) and other valuable consideration amid nete of even dalg

sxecated by Gramiee poyable o the order of ASG
PMC BANCORP ("Lendes*), 1EE
in the amount of § 344,800.00

ihe note being secured in whole or in part by vendor's Hen and superlor title relained in favor 20R

of Lender in this deed and slso seoured by a deed of trust of even date from CGrantee 1o
GEORGE M. SHANKS, JR., Trustee.

Propenty (including any improvenienis);

LOT &, IN BLOCK 36, OF REPLAT "I" OF MEYERLAND, SECTION EIGHT, AN ADDITION D
IN HARRIS COUNTY, TEXAS, ACCORDING TO THE MAPF OR PLAT THEREOQF,

RECORDED IN VOLUME 84, PAGE 84 OF THE MAP RECORDS OF HARRIS COUNTY,
TEXAS.

Reservations from and Exceptions 10 Conveyanee and Warranty;
Alt valid easements, restrictions, coventants, mineral reservations and maintenance fund liens, if any,

applicable to the above described property as shown by the records of the County Clerk of the county
in which said real property is located,

FILED BY
FIDELITY NATIONAL TITLE

FTHIdY O 403

{Pogo | of 2 Pages;



ER 019-57-0715

Loan No; 000781 Data ID: 578

Grantor, {or she consideration and subject to the reservations from and exceplions o conveyance
and wareamiy, grants, selis, and conveys w Grantee the property, together with all and singular the Tights
and appurtenances thereto in any wisc belonging, w have and hold i to Grantes, Grantce's heirs, executors,
adminisIralors, Successors, Or assigns, os the case may be, forever, CGramor dinds Gramtor and Grantor's
hedrs, exequtors, administrators, successors and assigns, as the case nay be, to warrant and forever defend
all and singular tho property to Orantee and Graniee's heirs, oxccwions, administrators, successors, nnd
assigns agpins( every person whomsosver lawfully cuiniing or to claim the same o any parl thereol, excapt
a5 10 the reservations from and exceptions 10 conveyasce and warranty,

The vendor's lien agalnst and superior tle o the propernty are retained until each pots described
i5 fully paid according 10 it terms, at which lime this deed shall beeome sbsolnte.  The vendor's Jien and
superiar 1itle are vansferred to Lender without recownrse on Ceantor.

When the context requires, sinpular nouns aad propouns include the plural.

i EPungid L

HARVEYNE. MERFISH—{Saller

State of TEXAS . §
Countty pf AldANA L §
‘This instrument was ackywrwledged befure me on the \J jrx"uny of O elrtin L2l

by HARVEY B. MERFISH AND EVETTE ATLAS

A T
X S ROSA‘R’:’;’HARDS § EM—L‘L AW&
w

HOTARY PUBLIL. SYATE OF TEXAT % Notary Public

it CORMRMIBEONECPIMES
DEC. 21,2813
ARSI IS S

My commission expires:

GRANTEERETURN ADDRESS;

{Pafye 2 of 2 Pages}

20R




ER 019-57-0716

20100433129

# Pages 3

i0/08/2010 08:58:16 AM
e-Filed & e-Recorded in the
Oofficial Public Records of
HARRIZ COUNTY

BEVERLY KAUFMAN

COUNTY CLERK
Faes 20.00

RECORDERS MEMORANDUM . .

This instrument was regeived and precorded electronically
and any blackouts, additions or changes were present

at the time the instrument was Liled and recozded.

Any provision herein which restxicts the sale, rental, or
use of the desqribed real property becauge of ¢olor oxn
race is invalid and unenforceable under federal law.

THE STATE OF TEXAS

COUNTY OF HARRLS L

I bereby certify that this instrument was FILED in

File Hufiber Seqience on the date and at the time stamped
hereon by me; and was_duly RECORDED in the Official
Public Records ¢f Real Property of Harris County, Texas.

) g

RARRIS DN, TERAS




' EXHIBITB
CITY OF HOUSTON / HOMEOWNER AGREEMENT FOR 2015 FLOOD MITIGATION ASSISTANCE
HOME ELEVATION PROJECT




CITY OF HOUSTON / HOMEQWNER AGREEMENT FOR
2015 FLOOD MITIGATION ASSISTANCE HOME ELEVATION PROJECT

THIS HOME ELEVATION PROJECT AGREEMENT (“Agreement”) Is entered into this day of
, 2020 by and between the Clty of Houston, {the “City”), and Robert M. Raphael,
(the “Recipient” or the “Homeowner”) (each, a “Party”, and, collectively, the “Parties”}.

WHEREAS, the City has received a FEMA Flood Mitigation Assistance (FMA) grant, administered
by the State of Texas, Texas Water Deve!opment Board {“TWDB”, or the “Board”) for the
elevation of Flood Prone homes; and

WHEREAS, the goals of the FMA program include assisting States and communities participating
In the NFIP in reducing or eliminating the long-term flood risks to severe repetitive loss
properties; and

WHEREAS, the City, on behalf of the Recipient, has applied for and had approved, FMA program
funds {herein “Program Funds” or “Elevation Contract Amount”} to elevate the home owned by
the Reclplent and located at 5115 South Braeswood Drive, Houston, Texas 77096 (the
“Property”); and

FOR AND IN CONSIDERATION OF THE MUTUAL PROMISES AND COVENANTS MADE AND
AGREED UPON TO BE KEPT HEREIN, THE PARTIES DO MUTUALLY AGREE AS FOLLOWS:

ARTICLE1 SCOPE OF WORK, REPRESENTATIONS, AND WARRANTIES

1.1 The Reclpient shall fully fulfill its obligations under the cantract between the Recipient
and the Elevation Contractor, as named in Article 2, attached hereto as Attachment A
(the “Project”), in accordance with the approved scope(s) of work Indicated therein, the
allocation of funds indicated therein, and the terms and conditions of this Agreement.
Recipient shall comply with all appiicable codes and standards In performing the work
under this Agreement,

1.2 Reciplent represents and warrants that the structure proposed for assistance from this
Agreement is currently covered by a fload Insurance policy, and shall remain so Insured
for the life of the property.

1.2.1 The Recipient is responsible for maintaining a National Flood Insurance Palicy
(NFIP) for the lifetime of the structure, or the Recipient’s ownership, whichever
Is longer.

1.2.2 The Recipient shail purchase and maintain adequate property and casualty
insurance for the structure during the term of the Project, as described in this
Agreement.




1.3

1.4

1.5

1.6

17

2.1

Reciplent acknowledges that the Project must be completed to at least one (1) foot
above the Base Flood Elevation {BFE).

Reciplent shall submit to the Clty a Certificate of Compliance and Final Elevation
Certificate to certlfy that the structure has been elevated to at least one (1) foot above
the BFE. HOA restrictions are Included In Attachment E of this Agreement. In addition,
Reciplent shall submit a certification from a building official or licensed design
professional verifying the structure was elevated to the minimum requirements of the
City’s Floodplain Management Ordinance Is to be submitted as well. These documents
shall be submitted before final payment to the Elevator Contractor can he completed.

With the exception of Section 1.6, below, the Owner is prohibited from contracting hon-
grant grant-related construction work with any Contractor, subcontractor, or any
emplayee ot independent contractor of a Contractor or a subcontractor associated with
the 2015 Federal Emergency Management Agency {“FEMA”) Home Elevation Grant

Program during the term of this Agreement, This prohibition extends to other

contractors or subcontractors, or employees or Independent contractors of a contractor

or subcontractor not performing the Work for the Owner, For purposes of this

Agreement, non-grant construction work is defined as “work on the Property that Is

ineligible for reimbursement through the FEMA Flood Mitigation Assistance Grant.”

1.5.1 At the Owner’s expense, the Owner s permitted to contract with a contractor or
subcontractor associated with the 2015 FEMA Home Elevation Grant Program
for additional height elevation of the Structure(s), or the construction of
unfinished split-faced block enclasures.

1.5.2 Any other proposaed non-grant construction work must be submiited by the
Owner to the City of Houston (the “City”} for review prior to the execution of a
contract or performance of any work. The Owner’s proposed non-grant
construction work may be approved or disapproved on a case-by-case basis.
Written notice of the approval or denlal of proposed non-grant consiruction
work will be provided to the Owner,

1.5.3 Any Work required to meet homeowners’ association requirements is Ineligible
for funding.

The Recipient is responsible for all property taxes for the Property, and for the normal
maintenance of the structure during the Project.

Reciplent represents and warrants that the Project shall follow alt applicable state, local
and federal laws, regulations, requirements, and that the Recipient shall obtaln {(hefore
starting Project work), and comply with, all required permits and approvals.

ARTICLE 2 FUNDING

The City shall provide FMA funds Identified in the FMA grant, administered by the Texas
Water Development Board. After carefully reviewing the quotes received from the




Elevation Contractors, Reciplent has chosen to use Byrdson Services, LLC d/b/a Excello
Homes to elevate Recipient’s property. The total project costs, assoctated with the
Recipient’s chosen elevation contractor, as detalled in Attachment A, are $362,828.12,
as detalled below, The Recipient will be reimbursed for FMA eligible costs up to an
amount not to exceed $409,927.38 incurred in the satisfactory performance of work
required to complete the Project. The Reclpient is responsible for a cash match from
non-federal sources for 0% of the Project’s local share, up to an amount not to exceed
$409,927.38. This local match, if applicable, will be paid prior to the commencement
of the elevation to ensure 100% of the funds are available to complete the elevation
scope of work, As Temporary Lodging Is on a relmbursable basis, the 0% due at time
of execution on this contract is 0% of Home Elevation contract amount {$362,828.12), i
plus 0% of the Subcontractor/inspector contract amount ($5,000.00), and 0% of the |
Temporary Lodging contract armount ($7,392.00) for a total due at signing of $0.00.

TOTAL HOME ELEVATION PROIECT COSTS :

ltem Funding Amount |
Home Elevation contract amount $362,828.12
Subcontractor/Inspector contract amount 55,000.00
Temporary Lodging contract amount $7,392.00
Administration/Project Management contract amount 515,660.20
Cost subtotal $390,880.32

City of Houston Donation for Administration/Project Management {5438.50)
$390,441.82

Contractor will submit invoices to Reciplent and City. City will be responsible for
payment of such invoices to Contractor. Temporary Lodging will be paid on a cost
reimbursable basis, not to exceed 100% of $7,392.00. Datly temporaty living allowance
is limlted to the Federal Per Diem Rate for Harris County, TX of $132.00 per night for
lodging.

2.1.1 ~+in the event that Contractor has provided Performance and Payment
Bonds, Contractor shall be entitled to request up to four {4}
dishursements from the Elevation Contract Amount after completion of
each phase of work and submitting the following documentation to City;
2111 Phase 1 Pre-elevation/mobilization - 30% of the total

Elevation Contract Amount upon receipt of Inspectar’s
report plus the submittal of the following:

2.1.1.1.1 Contractor itemized invoice;
2.1.1.1.2 Initial elevatlon certificate; |
2.1.1.1.3 Contractor Non-Eligible Work |

Acknowledgement;

2.1.114 Copies of requisite permits;

2.1.1.1.5 Copy of fully executed Elevation Agreement
hetween Reciplent and Contractor;



2.11.2

2.1.1.3

2.1.1,1.6 Pre-elevation photographs — minlmum of
two {2) views each of front and back to
show all four exterior walls and an
adequate number of pictures for the

interior;
2.1.1.1.7 Signed and notarized Contractor Lien
Walver Affidavit (interim) Form; and
2.1.1.1.8 Signed and notarized Subcontractor Llen

Waiver Affidavit (Interim} Form  {if
Subcontractors were used in this phase).
Phase 2 Raised, ready to set, Houston Public Works —
Building and Devefopment Services Inspections — second
30% of the total Elevation Contract Amount, provided that
at least 60% of the Elevation construction Is complete and
Contractor’s submittal of the following:
2.1.1.21 Contractor ltemized invoice;
2.1.1.2.2 Progress Repart;
2.14.1,.2.2.14  Houston Public Works -
Building and Development
Services concurrence,

2.1.1.2.2.2  Contractor provided
Engineer Concurrence as to
60% completion,

2.1.1.2.2.3  Copies of requisite permits,

2.1.1.2.2.4  Wind Storm compliance,
2.1.1.2.25  Grant compliance, and

2.4.1.2.286 Reciplent acceptancea.

2.1.1.2.3 Phase 2 elevation photographs — minimum
of two {2) views each of front and back to
show all four exterior walls and an
adequate number of pictures for the
Interior;

2.1.1.2.4 Signed and notarized Contractor Lien
Walver Affidavit (Interim) Form; and

2.1.1.2.5 Signed and notarized Subcontractor Lien
Waiver Affidavit (Interim) Form  (if
Subcontractors were used in this phase).

Phase 3 Structure elevated to design height, foundation
Installed, mechanicals reconnected - 30% of the total
Elevation Contract Amount, provided that at least 90% of
the Elevation construction Is complete and upon recelpt of




2.1.1.4

Inspector's report plus the submittal of the following:

2.1.13.1
2.1.13.2

21133

2.1.1.3.4

2.1.1.3.5

Contractor itemized invoice;

Progress Report;

2.1.1.3.2.1 Houston Public Works -
Building and Development
Setvices concurrence,

2.1.1.3.2.2  Contractor provided
Engineer Concurrence as to
90% completion,

2.1.1.3.2.3  TWIA compliance,

2.1.1.3.2.4  ADA compliance {if required),

2.1.1.3.2.5  Grant compliance, and

2.1.1.3.2.6  Recipient acceptance.

Phase 3 elevation photographs — minimum
of two (2) views each of front and back to
show all four exterior walls and an
adequate number of pictures for the
interior;

Signed and notarized Contractor Lien
Waiver Affidavit (Interim) Form; and

Signed and notarlized Subcontractor Lien
Waiver Affidavit (Interim) Form  (if
Subcontractors were used in this phase).

Phase 4 Final Inspection, certificate of compliance, all
grant requirements met - 10% of the total Elevation
Contract Amaunt, provided that the elevation construction
Is complete and upon receipt of Inspector’s report plus the
submittal of the following: '

2.1.14.1
2.1.1.4.2

21143
21144
2.1.1.45

2.1.1.4.6

2.1.1.4.7

Final Contractor itemized invoice;

Post Elevation - Elevation Certificate (FEMA
Form 086-0-33), a blank FEMA Form 086-0-
33 with Its instructions Is attached hereto as
Exhibit H;

Certificate of compliance;

New survey (if required);

Signed and notarized Lien Walver Affidavit
Contractor (Final) Form;

Signed and notarized Lien Walver Affidavit
Subcontractor {Final Form (if
subcontractors were used in the elevation);

Copy of Contractor Warrantles that have




2.2

been signed by Recipient;

2.1.1.4.8 if ADA elevator or lift was installed, elevator
installation specifications and engineering
concurrence that elevator was instalied in
accordance with said specifications, These
documents provided to both the City and
the homeowner;

2.1.1.45 Homeowner acceptance;

2.1.1.4.10 Grant compliance reconclliation {if non-
" grant work was also performed);
2.1.1.4.11 Contractor provided Engineer Concurrence
as to 100% compietion; and

2.1.1.4.12 Final elevation photographs — minimum of
three (3) views each of front and each side
to show all four exterior walls and an
adequate number of pictures for the
interior,

2.1.2 In the event that the Contractor has not provided payment and
Performance Bonds, the Contractor shall not be given notice to proceed
and the work shall not begin until said Performance Bond Is provided. if
Contractor Is unable to provide a Performance Bond, the Reciplent will be
instructed to choose another contractor. Performance Bonds and
Payment bonds shall be for the total project costs, including both grant
eligible and homeowner (grant Ineligible) costs.

2.1.3 Method of Payment ~ Disputed Payments. If the City disputes any items
in an Invoice Contractor submits for any reason, including lack of
supporting documentation, the Director of Houston Public Works, or
their designee (the “Director”), shall temporarily delete the disputed item
and pay the remainder of the invoice. The Director shall promptly notify
Cowtractor of the dispute and request remedial action. The City shall
consult with the Board regarding the dispute. Once the consultation is
concluded, the City shall issue a declision, and all such decislons resolving
the dispute shail be final. After the dispute is settled, Contractor shall
include the disputed amount on a subsequent reguiarly scheduled invoice
or on a special involce for the disputed item only.

Allowable costs shall be determined in accordance with the 2 CFR 200, 44 CFR, Part 13,
and other applicable FMA program guldance. The payment to the selected Contractor
shall be provided upon request from the Recipient as each phase of the project is
completed and approved by the bullding inspection department and submittal of
required receipts from the Reciplent.




2.3

2.4

2.5

2.6

2.7

The final payment of funds to the Contractor will be made only after Project completion,
submission of all required documentation, and a formal request for final payment.
Payment and retention of all funding under this Agreement is subject to final review by
the City. Should the funding agency refuse to relmburse the City for items determined
by the funding agency to be ineligible expenses, the Reciplent shall be in non-
compliance with this Agreement and funds shall be repald or recaptured from the
Recipient.

In recognition that the Recipient will have and receive full value and benefit from the
Project, the Recipient walves any clalm whatsoever to Project funds not recelved by the

City from other funding sources for any reason, including failure of the City to comply

with program requirements, non-appropriation, or any other reason irrespective of the
Chty's fault or negligence.

Funds may be recaptured from the Recipient by the City or FEMA in the event of non-
compliance with the terms and conditions of this Agreement. The Recipient consents
and agrees that in the event of a final determination of non-compliance, the Recipient
shall Immediately remit repayment of the ineligible expenses to the City. In the
alternative, any other funds due and payable to the Recipient from either FEMA or the
City may be retained by the City or FEMA for purpases of recapture. Recapture may
result from any non-compliance, including but not limlted to: (1) failure to provide the
required matching funds; and (2} failure to complete the Project within the specified
time or failure to complete the Project in accordance with applicable provisions of this
Agreement, FEMA regulations, or other applicable faw or guidance.

It is understood that there are two Agreements assoclated with this elevation:

. This agreement between the City and the Homeowner; and

. An agreement between the Homeowner and the Elevation Contractor, Byrdson
Services, LLC d/b/a Excello Construction attached hereto as Attachment A,

The Agreement between the Owner and Contractor Indicates Owner Is responsible for
payment under this grant; however, as indicated above, payment for work completed
under the terms of this agreement will be made from the City directly to the Elevation
contractor. Therefore, In the agreement between Owner and Byrdson Services, LLC
d/b/a Excello Construction, the Owner has assigned its right to all monies the home Is
entitled to be pald by the City for the work performed by Byrdson Setvices, LLC d/b/a
Excello Construction. Additionally, the City hereby acknowledges Byrdson Services, LLC
d/b/a Excello Constructlon as a third party beneficiary to this Agreement, and further
acknowledges that Owner has assigned lts right to be paid by the City to Byrdson
Services, LLC d/b/a Excello Construction.,

Limit of Appropriation.




2.7.1 The City's duty to pay money to the Recipient under this Agreement s
limited in its entirety by the provisions of this Section.

272 in order to comply with Article il, Sections 19 and 19a of the Clty's
Charter and Article X1, Section 5 of the Texas Constitution, the City has
appropriated and allocated the sum of $390,880.32 to pay money due
under this Agreement {the "Original Allocation"). The executive and
legislative officers of the City, In their discretion, may allocate
supplemental funds for this Agreement, hut they are not cbligated to do
so. Therefore, the Parties have agreed to the following procedures and
remedies:

273 The Ciy makes a Supplemental Allocation by issuing to Contractor a
Service Release Order, or similar form approved by the City Controller,
containing the flanguage set out below. When necessary, the
Supplemental Allocation shall be approved by mation or ordinance of City
Council.

SAMPLE: NOTICE OF SUPPLEMENTAL ALLOCATION OF FUNDS

By the signature below, the City Controller certifies that, upon the
request of the responsible director, the supplemental sum set out below
has been allocated for the purpases of the Agreement out of funds
appropriated for this purpose by the City Council of the City of Houston.

This supplemental allocation has been charged to such appropriation.

2.7.4 The Original Allocation plus all supplemental allocations are the Allocated
Funds. The City shall never be obligated to pay any money under this
Agreement in excess of the Allacated Funds. Contractor must assure
itself that sufficient allocations have been made to pay for services it
provides. If Allocated Funds are exhausted, Contractor’s only remedy is
suspension or termination of its performance under this Agreement, and
it has no other remedy in law or in equity against the City and no right to
damages of any kind,

ARTICLE 3 INCORPORATION OF LAW, RULES, REGULATIONS AND POLICIES

3.1  Both the Recipient and the City shall be governed by all applicabte federal, Texas, and
City laws, ordinances, rules, regulations, or agreements.



4.1

5.1

6.1

6.2

6.3

ARTICLE 4 PERIOD OF AGREEMENT

This Agreerment shall commence upon the Effective Date, and shall remain In full force
and effect as to its provisions, terms and conditions until two years after the effective
date of this contract unless terminated earller in accordance with the provisions of
Articles 7 or 11 of this Agreement.

ARTICLE 5 WRITTEN AMENDMENT

Unless otherwise specified elsewhere in this Agreement, this Agreement may be
amended only by written instrument executed on behalf of the City (by authority of an
ordinance adopted by the City Council) and Recipient, with their mutual consent.
Modifications_shall be valid only when reduced to writing, duly signed by each of the
Parties, and attached to the original of this Agreement. The Director Is only authorized
to perform the functions specifically delegated to him or her In this Agreement.

ARTICLE & RECORDKEEPING, PROCUREMENT AND PROPERTY MANAGEMENT

All original records pertinent to this Agreement shall be retained by the Recipient for
three (3) years following the date of termination of this Agreement, or of submission of
the final close-out repart by the City, whichever Is later, with the following exception:
6.1.1 if any litigation, claim or audit Is started before the expiration of the
three-year perlod and extends beyond the three-year period, the records
will be maintained until all litigation, claims or audit findings involving the
records have been resolved, or until the expiration of any minimum
record retention requirement required by law, whichever is greater.

All records, Including the supporting documentation of all program costs, shall be
suficient to determine compliance with the requirements and objectives of the Budget,
Scope of Work and Scheduie - Attachments A and B - and all other applicable laws and
regulations. The Recipient agrees to implement and maintain a recordkeeping and
financial management system sufficlent to meet FEMA and State of Texas financial
reporting requirements and to document that FMA funds have been used in accordance
with applicable law.

The Recipient, its employees or agents, including all subcontractors ar consultants to be
pald from funds provided under this Agreement, shall allow access to Recipient’s
records at reasonable times to the City, its employees, or its agents. “Reasonable” shall
mean during normal business hours of 8:00 a.m. to 5:00 p.m., local time, on Monday
through Friday. “Agents” shall include, but not be limited to, auditors retained by the
City. To the extent that the Recipient uses the services of subcontractors and
consultants In the performance of the Reciplent’s dutles and obligations under this




6.4

7.1

8.1

8.1

Agreement, this Section 6.3 shall be included in any subcontract or consultant.

agreement,

The City Attorney or his or her designee may enforce all legal rights and obligations
under this Agreement withaut further authorization. Recipient shall provide to the City
Attorney all documents and records that the City Attorney requests to assist In
determining Reclpient’s compllance with this Agreement, with the exception of those
documents made confidential by federal or State law or regulation.

ARTICLE 7 REPORTS

The Recipient shall keep In close contact with the City, and shall notify the City of any
contact information ot Project circumstance changes. The City shall issue official lettets,
call official meetings, and require documentation to be submitted on a periodic basis.
Recipient shall respond in writing to the City within ten {10) business days of the date of
any written or oral Inquiry by the City to ensure Project timelines are met, and
compliance with the state and federal government requirements is achieved.

If all required documentation and cooperation are nat provided by the Reclpient to the
City, the City may withhold further payments until such documentation and cooperation
are completed, or the City may take such other actlon as set forth In Article 11.

The Reciplent shall respand In writing to the City within ten (10) business days of the
date of any written or oral Inquiry by providing such additional Project updates or
information as may be requested by the City.

ARTICLE 8 MONITORING

The Recipient shall constantly monitor the project performance under this Agreement
to ensure that time schedules are being met, and the work Included In the Contract
between the Recipient and the Contractor (“Elevation Contract”) in Attachments A and
B Is within specified time periods. Such a review shall be made for each function or
activity as set forth in Attachments A and B to this Agreement and the terms and
conditions of the Agreement. The City may perform on-site or other types of Project
monitoring as it deems necessary. Should the elevation be found to be insufficient in
meeting the stated terms of this Agreement and/or the Elevation Cantract, the City may
request explanations, amendments or further specifications to the submitted report to
which the Reciptent shall respond In writing to the City within ten {10} business days of
the date of any written or oral inquiry.

ARTICLE 9 LIABILITY

The Recipient agrees to be fully responsible for his own negligent acts or omissions or
tortious acts. Nothing herein shall be construed as consent by the City or a State agency

10




9.2

10.1

10.2

or subdivision of the State of Texas to be sued by third parijes in any matter arising out
of this Agreement.

The Recipient represents and watrants that hazardous and toxic materials, if present at
any locations where the Project will be performed, are at levels within regulatory limits
and do not trigger action by the Federal, State or local laws or regulations. The
Reciptent further represents and warrants that the presence of any condition(s) of
material(s) on site, which are subject to Federal, State of local laws, ordinances, or
regulations {including but not limited to: above ground or underground storage tanks or
vessels; asbestos; pollutants; irritants; pesticides; contaminants; petroleum products;
waste; chemicals; and septic tanks), shall be handled and disposed of in accordance with
Federal, State, or local laws, ordinances, or regulations.

ARTICLE 10  GENERAL INDEMNIFICATION

General Tort Indemnity. THE RECIPIENT AGREES TO AND SHALL, AT ALL TIMES,
INDEMMNIEY, SAVE, AND HOLD HARMMLESS THE CITY FROM ALL LIABILITY AND CLAIMS,
DEMANDS, DAMAGES AND COSTS OF EVERY KIND AND NATURE, INCLUDING
ATTORNEY’S FEES AT TRIAL OR APPELLATE LEVELS, AND ALL COURT COSTS ARISING
OUT OF INJURY TO OR DEATH OF PERSONS, AND DAMAGES TO ANY AND ALL
PROPERTY, INCLUDING LOSS OF USE THEREOF RESULTING FROM OR IN ANY MANNER
ARISING OUT OF THE RECIPIENT’S RELATIONSHIP WITH ITS EMPLOYEES, AGENTS,
CONTRACTORS, AND/OR SUBCONTRACTORS, OR THOSE UNDER THEIR CONTROL'S
PERFORMANCE UNDER THiS AGREEMENT, EXCEPTING ONLY LIABILITY RESULTING
FROM THE SOLE NEGLIGENCE OF THE CITY. THE RECIPIENT SHALL, UPON REQUEST
FROM THE CITY, DEFEND AND SATISFY ANY AND ALL SUITS ARISING FROM ITS USE OF
THE PREMISES.

Environmental Indemnity. THE RECIPIENT AGREES TO AND SHALL, AT ALL TIMES,
INDEMNIFY, DEFEND, AND HOLD HARMLESS THE CITY FROM, INCLUDING, WITHOUT
LIMITATION, ANY AND ALL CLAIMS, SUITS, DEMANDS, JUDGMENTS, LOSSES, COSTS,
FINES, PENALTIES, DAMAGES, LIABILITIES, AND EXPENSES (INCLUDING ALL COSTS OF
CLEANUP, CONTAINMENT OR OTHER REMEDIATION, AND ALL COSTS FOR
INVESTIGATION AND DEFENSE THEREOF INCLUDING, BUT NOT LIMITED TO, COURT
COSTS, REASONABLE EXPERT WITNESS FEES, AND ATTORNEY FEES} ARISING FROM OR
{N CONNECTION WITH: (A) THE ACTIONS OR ACTIVITIES OF THE RECIPIENT, TS5
EMPLOYEES, AGENTS, CONTRACTORS, AND/OR SUBCONTRACTORS, OR THOSE UNDER
THEIR CONTROL THAT RESULT IN A VIOLATION OF ANY ENVIRONMENTAL LAW,
ORDINANCE, RULE, OR REGULATION, OR THAT LEADS TO AN ENVIRONMENTAL CLAIM
OR CITATION OR TO DAMAGES DUE TO SUCH ACTIONS OR ACTIVITIES; (B) ANY
ENVIRONMENTAL, HEALTH, AND SAFETY LIABILITIES ARISING OUT OF OR RELATING TO
THE OPERATION OR OTHER ACTIVITIES PERFORMED IN CONNECTION WITH THIS
AGREEMENT BY THE RECIPIENT, ITS EMPLOYEES, AGENTS, CONTRACTORS, AND/OR
SUBCONTRACTORS, OR THOSE UNDER THEIR CONTROL AT ANY TIME OR ON PRICR TO

11




10.3.

10.4

10.5

THE DAY AND YEAR FIRST ABOVE WRITTEN; OR (C} ANY BODILY INJURY {INCLUDING
ILLNESS, DISABILITY AND DEATH, REGARDLESS OF WHEN ANY SUCH BODILY INJURY
OCCURRED, WAS INCURRED, OR MANIFESTED ITSELF), PERSONAL INJURY, PROPERTY
DAMAGE (INCLUDING TRESPASS, NUISANCE, WRONGFUL EVICTION, AND
DEPRIVATION OF THE USE OF REAL PROPERTY), OR OTHER DAMAGE OF OR TO ANY
PERSON IN ANY WAY ARISING FROM ANY HAZARDOUS ACTIVITY CONDUCTED BY THE
RECIPIENT, ITS EMPLOYEES, AGENTS, CONTRACTORS, AND/OR SUBCONTRACTORS, OR
THOSE UNDER THEIR CONTROL. THE CITY SHALL BE ENTITLED, BUT NOT REQUIRED, TO
CONTROL ANY REMEDIAL ACTION, ANY PROCEEDING RELATED TO AN
ENVIRONMENTAL CLAIM,.

Violation of Laws Indemnity. THE RECIPIENT AGREES TO AND SHALL AT ALL TIMES
INDEMNIFY, DEFEND AND HOLD HARMLESS THE CiTY FROM, INCLUDING WITHOUT
LIMITATION, ANY AND ALL CLAIMS, SUITS, DEMANDS, JUDGMENTS, LOSSES, COSTS,
FINES, PENALTIES, DAMAGES, LIABILITIES, AND EXPENSES (INCLUDING ALL COSTS FOR
INVESTIGATION AND DEFENSE THEREOF INCLUBING, BUT NOT LIMITED TO, COURT
COSTS, REASONABLE EXPERT WITNESS FEES, AND ATTORNEY FEES) ARISING FROM OR
BASED UPON THE VIOLATION OF ANY FEDERAL, STATE OR LOCAL LAWS, STATUTES,
ORDINANCES, RESOLUTIONS, RULES OR REGULATIONS, BY THE RECIPIENT, ITS
EMPLOYEES, AGENTS, CONTRACTORS, AND/OR SUBCONTRACTORS, OR THOSE UNBER
THEIR CONTROL.

Breach of Representations, Warranties and Obligations Indemnity, THE RECIPIENT
AGREES TO, AND SHALL AT ALL TIMES INDEMNIFY, DEFEND AND HOLD HARIVLESS THE
CITY FROM, INCLUDING, WITHOUT LINITATION, ANY AND ALL CLAIMS, SUITS,
DEMANDS, JUDGMENTS, LOSSES, COSTS, FINES, PENALTIES, DAMAGES, LIABILITIES,
AND EXPENSES {INCLUDING ALL COSTS FOR INVESTIGATION AND DEFENSE THEREOF
INCLUDING, BUT NOT LIMITED TO, COURT COSTS, REASONABLE EXPERT WITNESS
FEES, AND ATTORNEY FEES) WHICH MAY BE INCURRED BY, CHARGED TO, OR
RECOVERED FROM ANY OF THE FOREGOING, ARISING DIRECTLY OR INDIRECTLY OUT
OF (A) ANY BREACH OF ANY REPRESENTATION OR WARRANTY MADE BY THE
RECIPIENT, ITS EMPLOYEES, AGENTS, CONTRACTORS, AND/OR SUBCONTRACLT ORS, OR
THOSE UNDER THEIR CONTROL PURSUANT TO THIS AGREEMENT, OR (B) ANY BREACH
OF ANY COVENANT OR OBLIGATION OF THE RECIPIENT, TS EMPLOYEES, AGENTS,
CONTRACTORS, AND/OR SUBCONTRACTORS, OR THOSE UNDER THEIR CONTROL, SET
FORTH IN THIS AGREEMENT OR ANY OTHER CERTIFICATE, DOCUMENT, WRITING, OR
OTHER INSTRUMENT DELIVERED BY THE RECIPIENT, ITS EMPLOYEES, AGENTS,
CONTRACTORS, AND/OR SUBCONTRACTORS, OR THOSE UNDER THEIR CONTROL
PURSUANT TO THIS AGREEMENT.

Indemnification Procedures.

10.5.1 Notice of Claims. If the City or the Recipient recelves notice of any claim or
circumstances which could give rise to an indemnified loss, the receiving Party
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10.5.2

shall give written notice to the other Party within 30 days. The notice must
include the following:

10.5.1.1 a description of the indemnification event in reasonable detail;
10.5.1.2 the basis oh which indemnification may be due; and
10.5.1.3 the anticipated amount of the indemnified loss.

This notice does not estop or prevent the City from later asserting a different
basis for indemnificatian, or a different amount of Indemnified loss than that
indicated in the initial notice. If the City does not provide this notice within the
30 day period, it does not waive any right to indemnification except to the extent
that the Reclpient Is prejudiced, suffers loss, or incurs expense because of the
delay.

Defense of Claims.

10.5.2.1 Assumption of Defense, Recipient may assume the defense of the
claim at fts own expense with counsel chosen by it that is
reasonably satisfactory to the Clty Attorney. Recipient shall then
control the defense and any negotiations to settle the claim,
subject to the City Attorney’s consent or agreement to the
sattlement, which consent ot agreement shall not unreasonably
he withheld. Within 10 days after receiving written notice of the
Indemnification request, the Recipient must advise the City as to
whether or not It will defend the claim. If the Recipient does not
assume the defense, the City shall assume and control the
defense, and all defense expenses constitute an Indemnification
loss.

105.2.2 Continued Participation. 1f the Recipient elects to defend the
claim, the City may retain separate counsel to participate in (but
not control) the defense and to participate In (but not control) any
settlement negotiations.

ARTICLE 11  DEFAULT, REMEDIES, TERMINATION

11.1  If any of the following events occur (“Events of Default”), ail obligations on the part of
the City ta make any further payment of funds hereunder shall terminate, if the City so

elects,

and the Clty may, at its optian, exercise any of the remedies set forth hereln, The

City may take any payments or parts of payments after the happening of any Events of
Default without thereby walving the right to exercise such remedies and without
becoming liable to make any further payment:

1111

11.1.2

If any warranty or representation made by Recipient in this Agreement or
any previous Agreement with the City shall at any time be false or
misteading in any respect;

If the Recipient shalt fall to keep, observe, or perform any of the terms or
covenants contained In this Agreement or any previous agreement with
the City, and the Reciplent has not cured such Event of Default within
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11.2

11.3

1113

11.1.4

11.1.5

11.1.6

thirty (30) days of the date of written notice to the Reciplent from the
City;

If Project funds from mortgage lenders or other sources are not received
hecause of defaults in the mortgages, construction loan agreements, or
other loan documents used for the Reciplent’s funding of the Project, and
the Recipient has not cured such Event of Defauit within thirty (30} days
of the date of written notice to the Recipient fram the City;

If any reports required by this Agreement have not been submitted to the
City, ot have heen submitted with Incorrect, incomplete, or Insufficient
information, and the Recipient has not cured such Event of Default within
thirty (30) days of the date of written notice to the Recipient from the
City;

If the Recipient failed to perform and complete in a timely fashion any of
the Project work required under the Elevation Contract as detailed in
Attachments A and B, and the Reciplent has not cured such Event of
Default within thirty {30) days of the date of written notice to the
Reciplent from the City; or

If the necessary funds are not avallable to fund this Agreement as a result
of action by the City, Legislature, the State of Texas Office of the
Comptroller, or the Office of Management & Budget.

Upan the happening of an Event of Default, and upen the Recipient’s failure to timely
cure, where applicable, the City may exercise any ane ar more of the following
remedies, either concurrently or consecutively, and the pursuit of any one of the
following remedies shall not preclude the City from pursuing any other remadies
contained herein or otherwise provided at law or in equity:

11.2.1
11.2.2

11.2.3
11.2.4

11.2.5

Terminate this Agreement;

Commence an appropriate legal or equitable action to enforce
performance of this Agreement;

Withhold or suspend payment of all or any part of a request for payment;
Exercise any cofrective or remedial actlons, to include but not be limited
to, requesting additional information from the Recipient to determine
the reasons for or the extent of non-compliance or lack of performance,
issuing a written warning to advise that more serious measures may he
taken If the situation Is not corrected, advising the Reciplent to suspend
work, of requiring the Recipient to reimburse the City for the amount of
costs incurred for any items determined to be Ineligible; and,

Exercise any other action or remedies which may be otherwise available
under law.

The Recipient shall return funds to the City If found In non-compliance with laws, rules,
ordinances, or regulations governing the use of the funds made available pursuant to
this Agreement. Funds shall be delivered by certified check or money order made
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payable to the City within thirty (30) days from the date of the written demand from the
City.

11.4 This Agreement may he terminated by the written mutual consent of both Parties.

11.5

11.6

11.7

Notwithstanding the above, the Recipient shall not be relieved of liabillty to the City by
virtue of any breach of Agreement by the Recipient. The City may withhald any
payments to the Recipient, from this or any other agreement between the Recipient and
the City, for the purpose of set-off, until such time as the exact amount of damages due
the City from the Reciplent is determined.

If elther Party fails to require the other to perform a term of this Agreement, that failure
does hot prevent the Party from later enforcing that term and all other terms, If elther
Party waives the othet’s breach of a term, that walver does not waive a later breach of
this Agreement,

An approval by the Director, or by any other employee or agent of the City, of any part
of Contractor’s performance does not walve compliance with this Agreement or
establish a standard of performance other than that required by this Agreement and by
law. The Director is not authorized to vary the terms of this Agreement.

Dispute Resolution
11.7.1 For purposes of this Sectlon, “Project Administrator” means the person
the Director desighates to monitor the progress of all Parties’
performance under this Agreement.
11.7.2 Except as may otherwise be provided by faw, a dispute that (1) does not
Involve a question of law (2) arlses during the performance af this
Agreement and (3) is nat resolved between the Project Administrator and
Homeowner must be handled as described below:
11.7.2.1 The Project Administrator shall put its decision in writing
and mall or otherwise furnish Contractor with a copy.
Homeowner may abide by the decision or may appeal the
declsion to the Director.
11.7.2.2 If Homeowner desires to appeal a decision of the Project
Administrator, Contractor must submit a written appeal to
the Director. Homeowner must file its written appeal
within seven working days following receipt of the Project
Administrator's original decision. The Director shall
pravide Homeowner with a written response to the appeal
within 14 working days following its recelpt. The decision
of the Director Is final.

ARTICLE 12 NOTICE AND CONTACT
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12.1

12.2

12.3

12.4

13.1

13.2

Al notices provided under or pursuant to this Agreement shall be in writing, elther by
hand, facsimile, United States registered or certified mail, return receipt requested,
Unlted States Express Mail, Federal Exprass, UPS ar any other national overnight express
delivery service to the representative identified below and the said notification attached
to the original of this Agreement. Postage or delivery charges must be paid by the party
giving the notice.

The name and address of the City contract manager for this Agreement Is:

Jedediah Greenfield

2015 Federal Mitigation Assistance (FMA) Home Elevation Grant Manager
City of Houston

2015 FMA Home Elevation Grant Program

611 Walker Street, 23d Floor

Houston, TX 77002

Office: (832) 395-3218

The name and address of the Representative of the Recipient responsible for the
administration of this Agreement is:

Name of Reciplent: R;};;;,Jr /2-‘4]3 }151 ¢ I

Property Address: FUS Swlh Brues twael el
Mailing Address:
Telephone: Fl3-s12- 9143

In the event that different representatives are designated by either party after
execution of this Agreement, notice of the name, title and address of the new
representative will be rendered as provided in Section 12.2 and 12.3 abave.

ARTICLE13  OTHER PROVISIONS

The validity of this Agreement is subject to the truth and accuracy of all the information,
representations and materials submitted or provided by the Reciplent in the
Application, in any subsequent submission or response to the City request, ot in any
submission or response to fulfil the requirements of the Agreement, and such
information, representations, and materials are incorporated by reference. The lack of
accuracy thereof or any material changes shall at the option of the City cause the
termination of this Agreement and the release of the City from all its obligations to the
Racipient.

This Agreement shall he construed under the laws of the State of Texas, the City’s

Charter and Ordinances, the laws of the federal government of the United States, and
all rules and regulations of any regulatory body ar officer having jurisdiction.
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13.3

134

13.4

13.5

13.6

Venue for any litigation relating to this Agreement Is Harris County, Texas.

Contractor shall remain obligated ta the City under all clauses of this Agreement that
expressly or by thelr nature extend beyond the expiration or termination of this
Agreement, Including but not limited to, the indemnity provisions.

If any part of this Agreement Is for any reason found to be unenforceable, all other parts
remaln enforceable unless the result materially prejudices either Party.

No waiver by the City of any right or remedy granted hereunder, or fallure to insist on
strict performance by the Reclpient, shall affect, extend, or act as a walver of any other
right or remedy of the City hereunder, or affect the subsequent exercise of the same
tight or remedy by the City for any further or subsequent default by the Recipient. Any
power approval or disapproval granted to the City under the terms of this Agreement
shall survive the terms and life of this Agreement as a whole.

Utilities: Homeowner Is responsible for authorizing the disconnection of electricity,
telephone, cable and gas as directed by the Contractor. Homeowner Is responsible for
all utifity bills during elevation. Homeowner is responsible for authorizing reconnection
of all utilities as directed by the Contractor. Any upgrades required by utllity company
for reconnection are nat eligible costs hereunder.

Homeowner shall not assign this Agreement at law or otherwise or dispose of all or
substantially all of Its assets without the Director’s prior written consent. Nothing in this
clause, however, prevents the assignment of accounts recelvable or the creation of a
security interest as described in Chapter 3 of the Texas Business & Commerce Code. In
the case of such an asslgnment, the Homeowner shall immediately furnish the City with
proof of the assignment and the name, telephone number, and address of the Assignee
and a clear identification of the fees to be paid to the Assignee. Homeowner shall not
delegate any portion of its performance under this Agreement without the Director’s
prior written consent.

The Agreement may be executed In any number of counterparts, any one of which may
be taken as an original,

ARTICLE 14  FINANCIAL REQUIREMENTS

In addition to the requirements of Article 6 of this Agreement:

14.1

14.2

The Reciplent agrees to maintain receipts and other decuments in order to account for
the recelpt and expenditure of funds under this Agreement.

These records shall be available at all reasonable times for inspection, review or audit by

State personnel and other persannel duly authorized by the City. “Reasanable” shall be
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14.3

14.4

14.5

15.1

15.2

153

16,1

17.1

construed according to circurnstances, but ordinarily shall mean normal business hours
of 8:00 a.m. to 5:00 p.m. local time, Monday through Friday.

The Reciplent shall also provide the City with the records, repotts, or financial
statements upon request for the purposes of auditing and monitoring the funds
awarded under this Agreement, and the Recipient shall respond In writing to the City
within ten {10) business days of the date of any written or oral request.

The Recipient shall retain all financial records, supporting documents, statistical records
and any other documents pertinent to this contract for a period of three (3) years after
the date of the submisslon of the final expenditure report. However, if litigation or an
audit has been initiated prior to the expiration of the three-year period, the records
shall be retalned until the litigation or audit findings have been resolved.

This provision does not affect the applicable statute of limitations.
ARTICLE 15  SUBCONTRACTS

If the Reclplent subcontracts any or all of the work required under this Agreement, the
Recipient shall include In the subcontract that the subcontractor is bound by the terms
and conditions of this Agreement with the City.

The Reciplent agrees to include in the subcontract that the subcontractor shall hold the
City and the Recipient harmless against all claims of whatever nature arising out of the
subcontractor’s performance of work for the Recipient.

Contractual arrangements shall in no way relieve the Recipient of his responsibility to
ensure that all funds issued pursuant to this Agreement be administered in accordance
with all Federal, State, or local laws, ordinances, or regulations.

ARTICLE 16 ~ TERMS AND CONDITIONS
This Agreement merges the prior negotiations and understandings of the Parties and
embodies the entire agreement of the Parties. Nao assurance, condition, covenant
(expressed or implied), statement, representation, writing, understanding, agreement,
course of action or course of conduct, or other terms of any kind, made by either Party,
or any representative of either Party, which is not expressed herein shall be binding.

ARTICLEA7  ATTACHMENTS

All Attachments to this Agreement are incorporated as If set out fully herein.
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17.2  In the event of any Inconsistencies or conflict between the language of this Agreement
and the Attachments hereto, the language of such Attachments shall be controlling but
only to the extent of such conflict or inconsistency.

17.3  This Agreement has the following Attachments:

Attachment A Elevation Contract Between OWNER and CONTRACTOR

Attachment B Elevation Schedule

Attachment C Final Mitigation Offer

Attachment D Acknowledgement of Conditians for Mitigation of Property
in a Special Flood Hazard Area with FEMA Grant Funds

Attachment E HOA Acknowledgement

Attachment F Nan-Eligible Wark Acknowledgement

Attachment G Primary Residence Acknowledgement

Attachment H Elevation Project Homeowner Acknowledgement Farm for

City of Houston and Texas Water Development Board
Contract No. 1500011981

ARTICLE 18  STANDARD CONDITIONS

18.1 The Reclpient agrees to be bound by the following standard conditions:

18.1.1

18.1.2

18.13

The State of Texas's performance and the City’s performance and
obligation to pay under this Agreement Is contingent upon an annual
appropriation by the Legislature and subject to any maodification in
accordance with the Texas Constitution, and all appllicable statutes.

If mutually agreed by the partles, an extension of this Agreement shall be
in writing for a period not to exceed three (3) months and shall be subject
to the same terms and conditions set forth in this Agreement. There shall
be only one extension of the Agreement granted to the Reciplent unless
the Reciplent can prove to the satisfaction of the City that failure to meet
the criteria set forth In the Agreement for completion is due to events
beyond the control of the Recipient. Any extension of this Agreement is
contingent upon receipt of written permission from the State and Federal
agencies involved with this Agreement to extend their agreements with
the City to accommodate an extension request of this Agreement by the
Reciplent.

All bills for fees or other compensation for services or expenses shall be
submitted In detall sufficient for a proper pre-audit and post-audit
thereof to the City.

ARTICLE19  STATE LOBBYING PROHIBITION
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19.1

20.1

21.1

22.1

23.1

241

Mo funds or resources received from the City in connection with this Agreement may be
used directly or indirectly to influence legislation or any other official actlon by the
Texas Legislature or the Clty.

ARTICLE 20  LEGAL AUTHORIZATION

The Reciplent certifies, with respect to this Agreement, that the Recipient possesses the
fegal authority to receive the funds to be provided under this Agreement, The Recipient
also certifies that the Reciplent possesses the autharity to legally execute and bind the
Reclplent to the terms of this Agreement, and that the Recipient has legal or equitable
title to the property oh which the Project s being accomplished.

ARTICLE 21 ASSURANCES

The Recipient shall comply with the Statement of Assurances Included In the interlocal
agreement between the City of Houston and the Texas Water Development Board,
Contract No. 1500011981 (avallable upen request). Failure of the Recipient to comply
with the federal, state, and local laws, Executive Orders, ordinances, agreements, and
regulations referenced in the interlocal agreement hetween the City of Houston and the
Texas Water Development Board, Contract No. 1500011381 (avallable upon request), as
well as fallure to comply with any other term of this Agreement or federal, state or local
laws, ordinances, and regulations, shall be cause for the immediate suspension of
payments or the immediate termination of this Agreement at the optlon of the City.

ARTICLE 22  CAPTIONS

Captions contained in this Agreement are for reference only, and, therefore, have no
effect in construing this Agreement. The captions: are not restrictive of the subject
matter of any section in this Agreement.

ARTICLE 23  AMBIGUITIES

If any term of this Agreement is ambiguous, it shall not be construed for or against any
party on the basis that the party did ar did not write It.

ARTICLE 24  WARRANTIES

Contractor will be required to provide Warranties to Homeowner. Contractors will
provide for services performed, a set of limited warranties and building and
performance standards In accordance to the Texas Residential Construction Commission
standards in place prior to the time that the Texas Residential Construction Commission
ceased to exist, which include:

24.1.1, A one-year warkmanship and materials warranty;

24,12, A two--year mechanical and delivery system warranty; and
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24,2

25,1

26.1

27.1

24,13, A ten-year structural warranty.

Contractor shall also be required to agree to include such provisions In all of
Contractor's subcontracts for setvices under this Agreement. Contractor shall not be
eligible for final payment hereunder until such Warranty policy has been delivered to
Homeowner, with copy provided to City with such copy signed by Homeowner
evidencing Homeowner's receipt of such Warranty policy.

ARTICLE 25  NO DEBT AGAINST THE CITY

This shall not be construed as creating any debt by or an behalf of the City, and all
obligations of the City of Houston are subject to the availability of funds. To the extent
the performance of this Agreement transcends the fiscal year in which this Agreement is
entered Into, this Agreement is specifically contingent upon the continued authority of
the City and appropriations therefore.

ARTICLE 26  INDEPENDENT CONTRACTOR

Contracior is an independent cantractor and shalf perform the services provided for in
this Agreement in that capacity. The City has no control or supervisory powers over the
manner or method of Contractor's performance under this Agreement. All personnel
Contractor uses or provides are its employees or subcontractors and not the City's
employees, agents, or subcontractors for any purpose whatsoever, Contractor is solely
responsible for the compensation of its personnel, including but not Hmited to, the
withholding of income, social security, and other payroll taxes and all worker's
compensation benefits coverage.

ARTICLE 27  REMEDIES

Unless otherwise specified elsewhere In this Agreement, the rights and remedies

- contained in this Agreement are not exclusive, but are cumulative of all rights and

remedies which exist now or In the future. Nelther Party may terminate lts duties under
this Agreement except In accordance with its provisions.

The following Clauses are required clauses for any contract with a consultant for a grant in
which the Texas Water Development Board (TWDB} s the granting agency. The Parties agree {o
the terms and conditions of these clauses in addition to the other provisions of this agreement.
The required clauses are as follows:

28.1

ARTICLE 28  STATE AUDITOR CLAUSE
By executing this Agreement, the Recipient accepts the authorlty of the State Auditor's

Office, under direction of the legislative audit committee, to conduct audits and
investigations In connhection with any and all state funds received pursuant to this
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29.1

30.1

31.1

Agreement. The Reciplent shall comply with and cooperate in any such Investigation or
audit. The Recipient agrees to provide the State Auditor with access to any Information
the State Auditor considers relevant to the investigation or audit. The Recipient also
agrees to include a provision in any subcontract related to this Agreement that requires
the Reciplent to submit to audits and investigation by the State Auditor's Office in
connection with any and all state funds received pursuant to the Agreement.

ARTICLE 29  FINANCIAL RECORDS

The Recipient{s) and its contracted partles shall maintain satisfactory financial
accounting documents and records, including copies of invoices and receipts, and shall
make them available for examination and audit by the Executive Administrator of the
Board. Accounting by the Recipient(s) and its contracted parties shall be in a manner
conststent with generally accepted accounting principles,

ARTICLE 30  OWNERSHIP

The Board shall have unlimited rights to technical or other data resulting directly from
the performance of services under this Agreement. It is agreed that all reports, drafts of
reports, ot other material, data, drawings, computer programs and codes associated
with this Agreement and developed by the Recipient(s) or its contracted parties
pursuant to this Agreement shall become the joint property of the Reciplent(s), the Clty,
and the Board. These materials shall not be copyrighted or patented by the Recipient(s)
or by any consultants Involved in this Agreement unless the Executive Administrator of
the Board approves in writing the right to establish copyright or patent; provided,
however, that copyrighting or patenting by the Recipient(s) or Its Contractor(s) will In no
way limit the Board's access to or right to request and receive or distribute data and
information obtained or developed pursuant to this Agreement. Any material subject to
a Board copyright and produced by the Recipient(s) or Board pursuant to this
Agreement may be printed by the Recipient(s) or the Board at their own cost and

distributed by either at thelr discretion. The Reciplent(s) may otherwise utilize such

material provided under this Agreement as it deems necessary and appropriate,
including the right to publish and distribute the materials or any parts thereof under its
own name, provided that any Board copyright is appropriately noted on the printed
materials.

The Reclpient(s) and its contracted parties agree to acknowledge the Board in any news
releases or other publications relating to the work performed under this Agreement.

ARTICLE 31 NO DEBT AGAINST THE STATE
This shall not be construed as creating any debt by or on hehalf of the State of Texas,

and the Board, and all obligations of the State of Texas are subject to the availability of
funds. To the extent the performance of this Agreement transcends the biennium in
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32.1

which this Agreement Is entered Into, this Agreement is specifically contingent upon the
continued authority of the Board and appropriations therefore.

ARTICLE 32  LICENSES, PERMIT, AND INSURANCE

For the purpose of this Agreement, the Recipient(s) will be considered an independent
Raclptent and therefore solely responsible for liability resuiting from negligent acts or
omissions. The Recipient(s) shall obtain all necessary insurance, in the judgment of the
Recipient(s), to protect themselves, the Reciplent, the Board, and employees and
officials of the Board from liability atising out of this Agreement.

THE RECIPIENT SHALL INDEMNIFY AND HOLD THE BOARD AND THE STATE OF TEXAS
HARMLESS, TO THE EXTENT THE RECIPIENT(S) MAY DO SO IN ACCORDANCE WITH
STATE LAW, FROM ANY AND ALL LOSSES, DAMAGES, LIABILITY, OR CLAIMS
THEREFORE, ON ACCOUNT OF PERSONAL INJURY, DEATH, OR PROPERTY DAMAGE OF
ANY NATURE WHATSOEVER CAUSED BY THE RECIPIENT(S), ARISING OUT OF THE
ACTIVITIES UNDER THIS AGREEMENT.
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IN WITNESS THEREOF, the parties have caused this Agreement to be executed by their

undersigned officials as duly authorized.

RECIPIENT

o A

f
Printed Name: Robert M. Raphael

Date: 27//?' /2()

WITNESS;

Dascudigned by:
By: l PBrian Kamm

FLard B ire 1a 1 oo

Brian Ramm
Printed Name;

9 2020
Date: i

CITY OF HOUSTON, TEXAS

ATTEST/SEAL:

RECIPIENT

By:

Printed Name:

Date:

WITNESS:

By:

Printed Name:

Date:

CITY OF HOUSTON, TEXAS
Signed by:

City Secretary

APPROVED:

(Tt

Ag3C410BT2B2462,.,

Mayor

'COUNTERSIGNED BY:

£

Carol Ellinger Haddock, P.E,, Director
Houston Public Works

APPRQOVED AS TO FORM:

W@a‘u—_—.

City Controller

DATE COUNTERSIGNED:

Assistant City Attorney,

L.D. File No. D@C)‘ (Q@O:)-?)UOOQ
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Attachment A

Elevation Contract between Recipient and Byrdson Services, LLC d/b/a Excello Construction
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HOMEOWNER/CONTRACTOR AGREEMENT FOR
2015 FLOOD MITIGATION ASSISTANCE HOME ELEVATION PROJECT

THIS HOME ELEVATION AGREEMENT (“Agreement”) is made and entered into by and between _ Byrdson

Services, LLC d/b/a Excello Construction, a Texas limited liabillty company, (the “Contractor’) and Robert M,

Raphael

{the “Owner{s)") on the date countersigned by both the Contractor and the Owner (each, a

“party”, and, collectively, the “Parties”).

L

Elevation Services. The Contractar agrees to perform the turn key elevation work scope of services described In
Exhibit A {the “Work”). The Contractor will supervise and direct the Work, and the Contractor shall be solely
responsible for all construction means, methods, technigues, sequences and procedures and for coordinating all
portions of the Work under this Agreement. Unless otherwise specificaliy provided hereln, the Contractor will
pravide and pay for all labor, materlals, equipment, toals, construction equipment and machinery, water (for its
own consumption), heat (for its own consumption], utilities (for its own consumption), transportation, and other
facilitles and services necessary for the Contractor's sole use and consumption and for the proper execution and
completion of the Work.

Structure(s) and Site Conditions. As part of the Work, the Cantractor will elevate the following structura(s) {the
“Stryctures” or “Structure”) at the following location:
2.1 Structure:

Slte Address: 5115 Satith Braeswood Boulevard

Houston, Texas
77096

2.2 The Contractor understands that it Is in the interest of the Owner that the construction of the Work shall
proceed in @ prompt and efficient manner. The Contractor will make a reasonable effort to identify and
hote on its construction documents interferences. that will be encountered on the site of the
construction. The Owner shall cooperate with the reasonable requests. of the Contractar, the City of
Houston, the Texas Water Development Board, and the Federal Emergency Managemeant Agency
{(“FEMA”), and thelr representatives refated to the Worl, including requests to access the property
where the Work [s being performed. ‘

221 Execution of the Contract by Contractor is conclusive that Contractor has visited the Work site,
become famiiiar with local conditlons under which the Work will be performed, and fully
informed itself as to conditions and matters. which can affect the Work or costs. Contractor
further agrees that It has carefully correlated personal abservations with reguirements of the
Contract,

2.2.2 Site Conditions, Contractor understands that it is In the interest of the City that the
construction af the Project being designed by an Engineer under this Cantract shall proceed In a
prompt and efficlent manner. Englneer will make a reasonable effort to identify and note on its.
caonstruction documents interferences encountered on the site of thie construction by the
construction Contractor. '

2.3 The Owner Is respansible for maintaining a National Flood Insurance Policy (NFIP) for the lifetime of the
Structure, or their ownership, whichever period Is longer.

2.4 The Owner shall purchase and maintain adequate property and casuaity insurance for the Structure
during the term of the Worl;, as described in Exhibit A,

25 The Owner is responsible for the normal maintenance of the Structure during the Work,
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2.6

With the exception of Section 2.6.1, below, the Owner is prohibitad from contracting non-grant grant-

related construction work with any Contractor, subcontractor, or any employee or independent

contractor of a Contractor or a subcontractor assoclated with the 2015 FEMA Home Elevation Grant

Program during the term of this Agreement. This prohibition extends to other contractors or

subcontractors, or employees or independent contraciors of a contractor or subcontractor net

performing the Work for the Owner. For purposes of this Agreement, non-grant construction work is

“work on the Property that Is ineligible for reimbursement through the FEMA Flood Mitigation

Assistance Grant”.

2.61 At the Owner's expense, the Qwner Is permitted to contract with a contractor or subeentractor
associated with the 2015 FEMA Home Elevation Grant Program for additional height elevatiof of
the Structure(s), er the construction of unfinished split-faced block enclosures,

2.6.2  Any other proposed non-grant construction work must be submitted by the Owner ta the City of
Houston {the “City") for review prior to the execution of a contract or performance of any work
and the City will submit that work to The Texas Water Development Board. The Owner’s
proposad non-grant construction work may pe approved or disapproved onh a case-by-case
basis. Written notice of the approval or denial of proposed non-grant construction work will be
provided to the Owner.

2.6.3  Any Work required to meet homeawners’ assoclation requirements Is ineligible for funding,

Contract Price. The total Contract Price for the Waork to be paid to the Contractor shall be $362,828.12 (the
“Contract Price”).

3.1

3.2

3.3

The City agrees to pay the Caontract Price to the Contractor as detailed In this Section. The Contractor

shall be entitled to request up to four disbursements of the Contract Price after completion of each-

phase of Work and after submitting the foliowing documentation. Once approved, the Contractor shall
be pald within 30 days. Any and alt change orders must be submitted to the City and the Board for
review and approval.
Phase 1 Pre-elevation/mobilization - 30%.of the tatal Contract Price will be paid to the Contractor upon
receipt of inspector’s report plus the submittal of the following!
3.2.1 Foundation Inspection is required;
3.2.2 The Contractor's itemized invoice;
3.2.3 Progress Report comprising the following:
. 3.2.3.1 Engineering feasibility letter,

3.2.3.2 Initial elevation certificate,

3,2.3.3 Copies of requisite permits, and

3,2.3.4 Copy of fully executed Agreement hetween Owner and the Contractor,
3.2.4 Pre-elevation photographs — minimum of two views each of front and back to show all four

exterior walls and an adequate number of pictures for the Interior;
3.2.5 Signed and notarized the Contracter Lien Waiver Affidavit {Interim) Form; and
3.2.6 Signed and notarized Subcontractor Lien Waiver Affidavit {Interim) Form.
Phase 2 Raised, ready to set, building department inspections — second 30% of the total Contract Price
will be paid to the Contractor, provided that at least 60% of the elevation construction is complete, the
Contractor's subtmittal of the following, and the appropriate approval of the Contractot’s submittals.
3.3.1 The Contractor's itemized invoice;
3.3.2 Progress Report comprising the following:

3.3.2.1 Houston Public Works ~ Building and Development Services concurrence,

3.3,.2.2 Concurrence as to 60% completion,

3.3.2.3 Coples of requisite permits,

3.4.2.4 Wind Storm comgpliance,

3.3.2.5 Grant compliance, and

3.3.2.6 Owner acceptance,
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3.4

3.5

3.6

37

3.3.3 Phase 2 elevation photographs — minimum of two views each of frant and back to show all four
exterior walls and an adequate number of pictures for the interior;

334 Signed and notarized the Contractor Lien Walver Affidavit (Interim) Form; and

3.3.5 Signed and notarized Subcontractor Lien Walver Affidavit (Interim) Form.

Phase 3 Structure elevated to design height, foundatlon installed, mechanicals reconnected - 30% of

the total Contract Price will be paid to the Contractor, provided that at least 30% of the elevation

construction is compléte and upon receipt of inspector’s report pius the submittal of the following:

3.4,1 The Contractor's ltemized invoice;

3.4.2 Progress Report comprising the following:
1.4.2.1 Houston Public Wotks — Bullding and Development Services concurrence,
3,4,2.2 Concurrence as to 90% completion,
3.4,2.3 TWIA compliance,
3.4.2.4 ADA compliance {if required),
3.4.2.5 Grant compliance, and
3.4.2.6 Owner acceptance,

3.4.3 Phase 3 elevation photographs —minimum of twe views each of front and back to show all four
exterior walls and an adequate number of pictures for the interlor;

3.4.4 Signed and notarized the: Contractor Lien Waiver Affidavit {Interim) Form; and

3.4.5. Signed and notarized Subcontractor Lien Walver Affidavit {Interim) Form.

Phase 4 Final Inspection, accupancy certificate, all grant requirements met - 10% of the totai Contract

Price will be pald to the Contractor, provided that the elevation construction is complete and upon

receipt of inspector’s report plus the submittal of the following:

3.5.1 The Contractor’s Final itemized invaice;

152 Post Elevation - Elevation Certificate (FEMA Farm 086-0-33);

3.5.3 Certificate of gccupancy;

3.5.4 New survey (if required);

3,55 Signed and notarized Contractor Lien Waiver Affidavit (Einal} Form;

3.5.6 Signed and notarized Lien Walver Affidavit Subcontractor (Final) Form;

3.5.7 Copy of the Contractor's Warranties that have been signed by Owner;

3.5.8 If ADA elevator or lift was Installed, elevator installation specifications and engineering
concurrence that elevator was Installed in accordance with said specifications. These
documents provided to both the City and the homeewner;

3.5.9 QOwner acceptance; .

3.5.10 Grant compliance reconciliation {if non-grant work was also performed); and

3.5.11 Final elevation photographs — minimum of three (3} views each of front and each side to show
all four exterior walls and an adequate number of pictures for the interior.

The Contractor |s required to obtain and provide to the City and the Owner a payment bond and

performanee bord, each in an amount equal to the Contract Price issued by a solvent company

autharized to do business In the State of Texas, which Is compliant with all legal requirements, as
security for the faithful payment of ail the Contractor’s obligations under this Agreement. The penal
sum of the payment and performance honds shall be equal to the construction budget as specified this

Contract, or as otherwise specified by the Director of Houston Public Watks, or their designee (the

“Director”).

3.6.1 In the event that the Contractor has not provided payment and performance bonds, the
Contractor will not be given notice to proceed and the Worl will not begin until said
performance bond is provided. if the Contractor is unable: to provide a payment or performance
bond, the Owner will be instructed by the €lty-to chaose another eontractar,

Allovwable costs shall be determined in accordance with 2 Code of Federal Regulations (CFR) 200, 44 CFR

Part 13, and other applicable Severe Repetitive Loss (SRL). program guidance. The payments to the

Contractor shall be provided upon request directed to the Owner as each phase of the Work is
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completed and approved by the building inspection department and submittal of required receipts from
the Owner,

3.8 Method of Payment — Disputed Payments. [f the City disputes any ftems in an Invoice Contractor
submits for any reason, Including lack of supporting documentation, the Director of Hauston Public,
Waorks, or their designee (the “Director”), shall temporarily withhald payment on the draw requested
unit all draw requirements are met. The Director shall promptly notify Contractor of the dispute and
request remedial action, The City shall consult with the Board regarding the dispute, Once the
consultation is concluded, the City shall issue a declsion, and all such decisions resalving the dispute
shall be final. After the dispute Is settled, Contractor shall include the disputed amount on a subsequent
regularly scheduled invoice or on a special invoice for the disputed item only.

3.9 The final payment of the Contract Price to the Contractor will be made only after Work completion,
submission of all required documentation and a formal request for final payment. Payment and
retention of all funding under this Agreetent is subject to final review.

310 Construction Budget. If a construction budget for this Work Is indicated In an exhibit to this Contract,
the Contractor shall use its hest efforts to design the Wark so that it Is likely that the Work may be
constructed within that budget. At any point the Contractor becomes reasonably aware that the
construction budget will likely be exceeded, Engineer will natify the Owner of its awareness of that
likalihood.

Insurance/Warranties. At all times during the term of this Contract and any extensions thereto, the Contractor

shall provide and maintain In full force and effect at all times the following insurance and endorsements. Such

insurance Is described as follows.

4.1 Risks and Limits of Liability. The Contractor shall maintain. the following insurance coverages in the
following amounts,

COVERAGE ' [IMIT OF UABILITY

; { 1
Workers' Compensation e Texas Statutory  Limits  for  Workers

Compensation
e Bodlly Injury by Actident $1,000,000 (each
* accident)
Employer's Liability « Bodily Injury by Disease $1,000,000 (policy limit)
' o Bodily Injury by Disease $1,000,000 {each
employeea)

Commercial General Liabiity:
Including Broad Farm  Property
Damage, Contractual  Liability, | * $1,000,000 Limit {each occurrence), subject to
Explosion, Undergrourid and general aggregate Limit of $2,000,000;

Collapse, Bodily Injury, Personal | » Products and Completed Operations $2,000,000
Injury, Products, and Completed aggregate Limit.

Operations {for a period of one year
followling completion of the Work)

Automohile Liabillty insurance: « $1,600,000 combined single limit each occurrence
(For automoblles furnished by far {1) Any Auto or (2) Al Owned, Hired, and Non-
Contractor In course of his Owned Autos
perfarmance under the Contract,
including Owred, Non-owned, and
Hired Auto coverage}

installation Floater » Value of stored material or equipment, listed on
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4.2

43

4.4

4.5

4.6

{Unless alternative coverage approved Certificates of Payments, but not vyet

by City Attorney) incorparated into the Work
» 51,000,000 each occurrenice aggregate In excess
Excess Coverage of lmits specified for Commercial General

Liability and Automobile Liability
Agaregate Limits are per 12-manth poticy period uniess otherwise indicated.

Insurance Coverage. Al all times during the term of this Contract and any extensions or renewals, the
Contractor shall provide and maintain insurance coverage that meets the Contract requirements. Prior
to beginning performance under the Contract, at any time upon the reguest of the Director, or the
Owner, or each time coverage s renewed or updated, the Contracter shall furnish to the Director
current certificates of insurance, endorsements, all policies, or other policy documents evidencing
adequate coveragg, as necessary. The Contractor shall be responsible for and pay {a} all premiums and
(b} any clalmis or losses to the extent of any deductible amounts. The. Contractor waives any claim it
may have for premiums or deductibles against the City, Its officers, agents, or employees. The
Contractor shall also require all subcontractors or consultants whose subcontracts exceed $100,000 to
provide proof of insurance coverage meeting all requirements stated above except amount. The
amount must be commensurate with the amount of the subcontract, but no less than $500,000 per
claim.

Form of Insurance. The form of the insurance shall be approved by the Director and the Clty's City
Attorney; such apgroval (or lack thereof) shall never {a} excuse non-compliance with the terms of this
Section, or (b) walve or estop the City from asserting lts rights to terminate this Contract. The policy
Issuer shall (1) have a Certificate of Authority to transact insurance business in Texas, or (2) be an
eligible non-admitted insurer in the State of Texas and have a Best's rating of at least B+, and a Best's
Finafcial Size Category of Class V1 or better, according to the most current Best's Key Rating Guide,
Requirad Coverage. The City shall be an Additional Insured under this Contract, and all policies except
Professional Liability, Worker's Compensation, and Builder’s Risk must name the City as an Additienal
insured. The Contactor walves any claim or right of subrogation to recover against the City, Its officers,.
agents, or employees, and each of Contractor’s insurance policies except professional liability must
contain coverage waiving such clalm. Each policy, except Warkers’ Compensation and Professional

“Llabifity, must also contain an endorsement that the policy is primary to-any other insurance available to

the AddRional Insured with respect to claims arising under this Contract. If profassional fiability
coverage Is written on a "claims made” basis, the Contractor shall also provide proof of renewal each
year for two years after substantlal completion of the Project, or in the alternative: evidence of
extended reporting petiod coverage for a perlod of two years after substantial completion, or & praject
liability policy for the Project covered by this Contract with a duration of two years after substantial
completion.

Notice. CONTRACTOR SHALL GIVE 30 DAYS’ ADVANCE WRITTEN NOTICE TO THE DIRECTOR IF ANY OF
ITS INSURANCE POLICIES ARE CANCELED OR NON-RENEWED. Within the 30-day period, the Contractor
shall provide other suitable policies In order to maintain the required coverage. If the Contractor does
not comply with this requirement, the Director, at his.or her sole discretion, may Immediately suspend
the Contractor from any further performance under this Agreement and begin procadures to terminate
for default.

The Contractor wilt provide for Work performed under this Agreement a set of limited warranties and
building and performance standards in actordance o the Texas Residential Construction Commission
standards In place prior to the time that the Texas Residential Construction Cornmission ceasad to exist,
which include:

4.6.1, A one-year workmanship and materlals warranty;

4,62, Atwo-year mechanical and delivery system warranty; and
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A7

4.8

4.9

4.6.3. Aten-year structural warranty,

The Contractor agrees to Include this Section’s warranty provisions In all of the Contractor's
subcontracts for Worl under this Contract. The Contractor further acknowledges that it is not eligible
for final payment until such warrantles have been delivered to Owner with such copy signed by Owner
evidencing Owner’s receipt of such warranty policies.

Owner acknowledges that there are inherent and unavoidabie risks during the course of elevating
and/or moving any structure formerly affixed to real property. The Contractor will make every effort to
complete the Work in a safe and workmaniike manner; provided, however, the Contractor cannot
guarantee that the Work wili not result In damage to the Structure and appurtenant property. The
Contractar agrees to provide prompt and efficlent construction services in relation to the Work under
this. Contract for the fees specifled. The Contractor's performance under this Contract shall be
performed with care and diligence, and shall be in accordance with the standards prevaliing in the State
of Texas for constructlon servicas for similar projects at the time such services are performed. In
addltion, the Contractor does not and cannet warrant the Structure has been constructed or maintained
in a manner consistent with any engineering, architectural or building code principles and therefore it is
possible that the Structure may be susceptible to damage during the Work due to unknown, inherent or
latent defects or Issues associated with the construction of the Structure.

Prior to elevation a walk-through at the Structure site will be conducted with the Contractor, Owner and
the City, to note all pre-existing and Site conditions in the Structure, and both the Contractor and the
Owner shall sign off on the Inspection.

5. Default; remedies, termination,

51

Contractor Default. |f any of the following events occur (“Events of Default”}, all obligations on the part

of the City to make any further payment of funds hereunder shall terminate, if the Owner and the City

mutually agree after consultation, and the City may, at fts option, then exercise any of the remedies set
forth herein, After consultation with the Owner, the City may make any payments or parts of payments
after the happening of any Events of Default without thereby waiving the right to exercise such

remedies and without becoming liable to make any further payment: .

541 If any warranty or representation made by the Contractor in this Agreement or any previous
Agreement with the Owner shall at any time be false or misleading i any respect;

512 M the Contractorshall fall to keep, abserve, er perform any of the terms or covenants contained
in this Agreement or any previous agreement with the Owner, and the Contractor has not cured
such Event of Default within an amount of time Jolntly determined by the Owner and the City,
and glven in the written notice of default from the Owner ot the Clty to the Contractot;

5.1.3 If Project funds from mortgage lenders or other sources are not received because of defaults in
the mortgages, construction loan agreements, or other loan documents used for the Owner’s
funding of the Project, and the Owner has not cured such Event of Default within an amount of
time jointly determined by the Owner and the City, and given in the written notice of default
from the City to the Owner;

51.4 If any reports required of the Contractor by this Agreement have net been submitted to the
Owner or the City, or have heen submitted with Incorrect, incomplete, or insufficient
information, and the Coritractor has not cured such Event of Default within an amount of time
jaintly determined by the Owner and the City, and given in the written notice of defauit frem
the Owner or the Cliy to the Contractor;

5.1.5 If the Contractor failed to perform and complete in a timely fashion any of the Project work
required under the Elevation Contract as detailed. in Attachment A, and the Contractor has not
cured such Event of Default within an amount of time jointly determined by the Owner and the
Clty, énd given In the written notice. of default from the Owner or the City to the Contractor; o

5.1.6 |f the necessary funds are not available to fund this Agreement as a result of action by the Clty,
Legislature, the State of Texas Office of the Comptroller, or the Offica of Management & Budget,
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5.2

5.3

5.4

55

Upen the happening of an Event of Default, and upan the Contractor’s failure to timely cure, where
applicable, and after consultation and mutual agreement with the City, the Owner may exercise any one
or more of the following remedies, either concurrently or consecutively, and the pursuit of any one of
the following remedies shall not preclude the Owner or the City from pursuing any other remedies
contained herein or atherwise provided at law or in equity:

5,.2.1 Terminate this Agreement;

5.2.2 Commence an appropriate legal or equitable action to enforce performance of this Agreement;

52.3 Withhold or suspend payment of all or any part of a request for payment;

5.2.4 Exercise any corrective or remedial actions, to include but not be fimited to, requesting
additlonal information from the Recipient to determine the reasons for of the extent of nen-
compliance of lack of performance, Issuing a written warning to advise that more serious
measures may be taken If the situation is not corrected, advising the Recipient to suspend work,
or requiring the Contractar to reimburse the Owner and the City for the amount of costs
incutred for any items determined to be ineligible; and, :

5.2.5 Exercise any other action or remedies which may be otherwise avallable under law.

The Contractor shall return funds to the Owner and the City if found in non-compliance with laws, rules,

ordinances, or regulations governing the use of the funds made avallable pursuant to this Agreement.

Funds shall be defivered by certified check or maney order made payable to the Clty within thirty (30}

days from the date of the written demand from the City.

This Agreement may be terminated by the written mutual consent of both Rarties. The Owner may

terminated the agreement after consulting with the Clty; and both the Owner and the City have

mutually agreed on a course of action. Should the Owner and the City not agree on a course of action,
the City shali make the final decision In the termination of the agreement between the Contractor and
the Owner.

Homeowner Default. Notwithstanding the above, the Contractor shall not be relieved of liability to the:

Owner by virtue of any breach of Agreement by the Owner. The Owner and the Clty may withhold any

payments to the Contractor, from this or any other agreement batween the Contractor and the Owner,

for the purpase of sat-off, until such time as the exact amount of damages due the Owner and the Clty
from the Contractor s determined. Owner will be in default under this agreement upon the occurrence
of any of the following events:

551 Homeowner fails to perform the term of this Agreement and such fallure continues faor three

. business days after delivery of writien notice of the failure; .

552 Homeowner becomes insalvent or unable to pay its debts as they hecome due or declares
bankruptcy or makes an assignment for the benefit of creditors;

553 Homeowner commits a default under any other contract It has entared with the City;

554 Owner has misused the proceeds of the mitigation affer; or

655 Homeowner has made any misrepresentations in connection with this Agreement.

556 Inthe avent of Homeownet’s default, the City in Its sole discretion shall have the right, without
prejudice to any other right or remedy, to take any of the following actions:
5.5.6.1 Terminate this Agreement on written notice to the Homeowner;

55.6.2 Direct the Contractor to stop waork on the Improvements, elther temporarily or
permanently notwithstanding the foregoing, sums earned by Contractor for elevation
and delivery of the improvements prior to any notice to Contractor of any misuse of
funds or misrepresentation by Homeowner shall be payable from the City to the
Contractor;

5563 Cancel disbursement of any unearned portion of the Mitigation Offer Amount and
efigible ICC claim under this Agreement; or

t 5 6.4 Sue Homeowner for damages, injunctive, or equitabie refief,
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5.6 If either Party fails to require the other to perform a term of this Agreement, that fallure does nat
prevent the Party from later enforcing that term and all other terms. if elther Party waives the other's
breach of a term, that waiver does not walve a later breach of this Agreement.

An approval by the Qwner, Director of Houston Public Works, or by any other employee or agent of the
City, of any part of Contractor’s performance does not walve compllance with this Agreement or
establish a standard of performance other than that required by this Agreement and by faw. Nelther the
Owner nor the Director are authorized to vary the terms of this Agresment.

57 Dispute Resolution

5.7.1 For purposes of this Section, “Project Administrator’ means the person the Director of Houston

Public Warks designates to monitor the progress of all Parties’ performance under this

Agreement.

572 Except.as may otherwise be provided by law, a dispute that (1) does not Involve a question of
law {2} atises during the performance of this Agreement.and (3) fs not resolved between the
Contractor and the Owner must be handled as described below:
5.7.2.1 The Project Administrator shall put its decision In writing and mall or otherwise furnish

Contractor and the Owner with a copy. The Contractor or Owner may ahide by the
decision or may appeal the decision to the Director.

57.2.2 If the Contractor or Owner desires to appeal a decision of the Project Administrator, the
Contractor or the Owner must submit a written appeal to the Director. The Contractor
or the Owner must file Its written appeal within seven working days following receipt of
the Project Administrator's original decision. The Director shall provide the Contractor
or the Owner with a written response to the appeat within 14 working days following lis
receipt. The decision of the Director is final.

Utilities. The Contractor shall have an obligation as part of the Work to locate and mark all underground utilities
at the Site. The Owner is responsible for authorizing the disconnection of electricity, telephone, cable and gas as
directed by the Confractar. The Qwner Is responsible for all utility bills during elevation. The Owner is
responsible for authorizing reconnection of all utilities as directed by the Contractor. Any upgrades required by
utility company for reconnection are not aligible costs hereunder.

Completion of Owner’s Work, Owner agrees to perform all work related to the 2015 FEMA Flood Mitigation
Assistance (FMA) Home Elevation Grant, or designated as the responsibility of the Owner under the terms of this
Agreement, ‘ :

7.1 Except-as noted in Sectien 2.6, any Contractor, subcontractor, and any employee or independent
contractor (whether from a Contractor, or a subcontractor) assacfated with the Work are expressly
prohibited from contracting with the Owner for other work not refated to the 2015 FMA Home Elevatlon
Grant during the term of this Contract.

7.2 Except as noted in Section 2.6, the Owner Is prohibited from contracting ineligible grant-related
construction wark with any Contractar, subcontractor, or any employee or Independent contractor
(whether from a Contractor, or a subcontractor) assoclated with the 2015 FMA Home Elevation Grant
Program during the term of this Contract, .

Indemnification. The Owner shall indemnify and hold harmiess the Contractor and its agents and employees
from and against all claims, damages, losses and expenses, including but not limited to attorneys’ fees, arising
out of or resulting from the performance of the Work, provided that any such claim, damage, loss ot expensa {a)
Is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property
including the loss of use resulting therefrom, and (b} is caused in whole or In part by any negligent act or
ormission of the Owner, other contractars under the control of Owner, anyone directly or indirectly employed by
any of them or anyone for whose acts any of them may be liable. Such obligation shall not be construed to
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negate, abridge, or otherwise reduce any other right or abligation of indemnity which would otherwise exist as
to any Party or person described in this paragraph. In any and ail claims against the Contractor or any of its
agents or employees. by any employee of the Owner, any other contractors under control of Owner, anyona
directly or Indirectly employed by any of them, the Indemnification obligation under this paragraph shall not be
limited in any way by any limitation on the amount or type of damages, compensation or benefits payahle by or
for the Owner ar any subcontractor under workers' or workmen's compensation acts, disability benefit acts or
other employee benefit acts.

Texas State Auditor.

9.1 By executing this Agreement, the Contractor actepts the authority of the Texas State Auditor's Office,
under direction of the legisiative audit committee, to conduct audits and Investigations in connection
with any and alf state funds recelved pursuant to this Agreement. The Cantractor shall comply with. and
cooperate in any such Investigation or audit. The Contractor agrees to provide the State Auditor with
access to any information the State Auditor considers relevant to the investigation or audit. The
Contractor also agrees to include a provision in any subcontract related to this Agreement that raquires
the Contractor to submit to audits and investigation by the State Audltot's Office in connection with any
and all state funds received pursuant to the Agreement.

9.2 The Cantractor and its contracted parties shall malntaln satisfactory financial accounting documents and
records, including copies of invoices and receipts, and shali make them available for examination and
audit by the Executive Administrator of the Board. Accounting by the Contractor and its contracted
parties shalf be in a manner consistent with generally accepted accounting principles.

9.3 The Board shall have unlimited rights to technical or other data resulting directly from the performance
of Work under this Agreement. 1t is agreed that all reports, drafts of reports, or other materiai, data,

drawings, computer programs and codes associated with this Agreement and developed by the.
Contractor of its contracted partles pursuant to this Agreement shall become the joint property of the:

Contractor, the City, and the Board. These materials shall not be copyrighted or patented by the
Contractor or by any consultants involved in this Agreement unless the Executive Administrater of the
Board approves in writing the right to establish copyright or patent; provided, however, that
copyrighting or patenting by the Contractor or Its contractor{s} will in no way limit the Board's access to
ar tight to request and receive or distribute data and information abtained. or developed pursuant to
this Agreement. Any material subject to a Board copyright and produced by the Contractor or Board
ptirsuant to this Agreement may be: printed by the Contractor ¢r the Board at their own cost and
distributed by elther at their discretion. The Contractor may otherwlse utilize such material provided
under this Agreement as it deems necessary and appropriate, Including the right to publish and
distribute the materials or any parts thereof under its own name, provided that any Board copyright is
appropriately noted on the printed materials.

9.4 The Contractor and its contracted parties agree to acknowledge the Board in any news releases or other
publicatlonis refating to the Work performed under this Agreement.

9.5 The foregolng shall not be construed as creating any debt by or on hehalf of the State of Texas, and the
Roard, and all obligations of the State of Texas are subject to the avallabllity of funds. To the extent the
performance of this Agreement transcends the biennium in which this Agreement is entered Into, this
Agreement is specifically contingent upon the continued authority of the Board and appropriations
therefor,

9.6 For the purpose of this Agreement, the Contractor shall be considered an independent eantractor and
therefore solely responsible for liability resuiting from its own negligent acts or omissions. The
Contractor shall obtain all necessary insurance, in the judgment of the Contractor, to protect
themselves, the Cantractor, the Board, and employees and officials of the Board from liability arising cut
of this Agreement.

9.7 THE CONTRACTOR. SHALL INDEMNIFY AND HOLD THE CITY, THE BOARD, AND THE STATE OF TEXAS
HARMLESS, TO THE EXTENT THE CONTRACTOR MAY DO SO IN ACCORDANCE WITH STATE LAW, FROM
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10.

1L

12.

13,

14.

15,

16.

ANY AND ALL LOSSES, DAMAGES, LIABILITY, OR CLAIMS. THEREFOR, ON ACCOUNT OF PERSONAL
INJURY, DEATH, OR PROPERTY DAMAGE OF ANY NATURE WHATSOEVER CAUSED BY THE
CONTRACTOR, ARISING OUT OF THE ACTIVITIES UNDER THIS AGREEMENT.

9.8 Inspectlons and Audits, Representatives of the City shall have the right to examine and review all
books, records, and bilfing documents which are directly related to performance or payment under this
Contract. The Contractor shall maintain such books, records, and billings for three years after the
cessation of lts other dutles under this Contract. This right of audit extends to the records of the
Contractor's consultants and subcontractors, and the Contractor’s agreements with its consuitants and
subcontractors shalt provide this right to the Owner.

Notice. Any notice given In connection with this Agreement must be given in writing and shall be served by
personal delivery or deposited with the postal service. Notices served by personal delivery or postal service
shall be directed to the Party to be notified at the address set forth for such Party on the first page of this
Agreement. Notices directed to a Party by personal delivery shall be deemed received when actually delivered.
Notices directed to a Party by mail shall be deemed received on the third day following the deposit of the notice
with the postal service, certified or registered mail, postage prepaid, return receipt reguested. Any Party may
change Its address for receiving notice by giving the othar Party at least five days’ prior written notice of each
change In the manner provided for giving notices in this paragraph.

Force Majeure. The Contractor shall not be respansible for delays in performance beyond the control of the
Contractor, Including without limitation, the actions. or Inactions of Owner or any other contractor employed by
Owner, fires, floods, labor disputes, epldemics, abnormal weather conditions, delays in recaiving materials or
machinery, or acts of God.

Ownership of Plans. All plans and specifications for the Work under this Agreement are the property of the
Contractor, and shall not be submitted to outside parties for examination or any other purpose without the

written consent of the Contractor.

Attorneys’ Fees and Costs. In the event the Contractor undertakes efforts to collect any amaunt due under this

Agreement or to perform the Owner’s obligations or to enforce any other terms of this Agreement hereunder,

the Contractor shall be entitled to recover its attorneys’ fees and costs from Owner. (n the event of iitigation
arising out of this Agreement, the Contractor shall be entitled to recover Its attorneys” costs and fees In addition
to any other relief to which the Contractor may be entitied. :

Permits/Termination. In the event that either the Contractor or Owner is unable to obtain the permits, licenses

or Inspections necessary for the completion of the Wark under this Agreement, or if such licenses or permits are
suspended or revoked, then the Contractor shall have no further obligation to perform any Work hereunder.

Successors and Assigns. This Agreement shall bind and inure to the benefit of the heirs, executors,

"administratars and assigns of the parties hereto, and if there be more than ane Owner, their chligations

hereunder shall be Jolnt and several. Owner may not assign this Agreement without the written consent of the
Contractor. A subcontractor is a person or entity who has a direct contract with the Contractor to perform any
of the wark at the Site. The Contractor may assign or subcontract any part or all of the Work to any aone armare
subcontractors as It deems best, with prior written notice given to the Owner. In the case of such an
assignment, the Cantractor shalf immediately furnish the Owner with proof of the assignment and the name,
telephone number, and address of the Assignee and a clear identification of the fees to be paid to the Assignee.
The Contractor shall not be required to contract with anyone with whom it has an objection,

Non-Walver. Failure of either Party hereto to Insist on the strict performance of any of the agreements herein
or to exercise any rights or remedies accruing hereunder upon defauit or fallure of performance shall not be
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17.

18,

19.

20.

21,

22,

23,

considered a waiver of the right to insist on and to enforce by any appropriate remedy, strict compliance with
any other obligation hereunder or to exercise any right or remedy occurring as a result of any future default or
failure of performance.

Governing law and Venue. This Agreement shall be construed and interpreted In accordance with the
applicable laws of the United States of America, the State of Texas, and the Clty of Houston. Venue for any
disputes relating in any way to this Agreement shall lie exclusively in Harris County, Texas. This Contract is
performable In Harris County, Texas.

Ambiguities. In the event of any ambiguity in any of the tarms of this Contract, it shall not be construed for er
against any Party because of such Party's involvement In the preparation or drafting of this Contract. '

Entire Agreement. This Agreement contains all of the terms and conditions agreed upon by the Owner and the
Contractor In relation to the Work and supersedes any and all prior written or oral understandings. There are no
other agreements, assurances, conditions, covenants (expressed or implied) or other terms with respect to the
subject matter hereof, whether written or verbal, This Agreement may be amended or supplemented only by
written agreement between the Parties signed by an authorized person of each.

Survival. Engineer shall remain obligated to the City under all clauses of this Contract that expressly or by their
nature extend beyond the expiration or termination of the term of this Contract, including but not limited to the
Ownership of Documents provisions of Article 2 of this Cantract. '

Captions. The captions &t the beginning of the articles and sections of this Contract are guides and labels to
assist in locating and readifg such articles and sections and, therefore, will be given no effect in construing this
Contract and shall not be restrictive of or be used to interpret the subject matter of any article, section, ot part
of this Contract.

Acceptances and Approvals. Any accepiance or approval by the Owner, the Clty, the Board, er Iis agents or
employees shall not constitute nor be deemed to be a release of the responsibility and liability of the
Contractar, its employees, agents, consultants, or suppligrs for the accuracy, corapetency, and completenass far
any documents prepared or services performed pursuant to the terms and conditions of this Contract, nor shail
acceptance ot approval be deemed to be an assumptlon of such responsibility or liability by the Owner, the City,
the Board, or its agents and employees, for any defact, error or omission in any documents prepared or services
performed by the Contractor, its employees, agents, consultants or suppliers pursuant to this Contract,

CONTRACTOR'S DEBT. IF THE CONTRACTOR, AT ANY TIME DURING THE TERM OF THIS CONTRACT, INCURS A
DEBT, AS THE WORD IS DEFINED (N SECTION 15-122. OF THE HOUSTON CITY CODE OF ORDINANCES, IT SHALL
IMMIEDIATELY NOTIEY THE CITY CONTROLLER IN WRITING. |F THE CITY CONTROLLER BECOMES AWARE THAT
THE CONTRACTOR HAS. INCURRED A DEBT, THE CONTROLLER SHALL IMMEDIATELY NOTIFY ENGINEER IN
WRITING. IF THE CONTRACTOR DOES NOT PAY THE DEBT WITHIN 30 DAYS OF EITHER SUCH NOTIFICATION,
THE CITY CONTROLLER MAY DEDUCT FUNDS IN AN AMOUNT EQUAL TO THE DEBT FROM ANY PAYMENTS
OQWED TO THE CONTRACTOR UNDER THIS CONTRACT, AND THE CONTRALT OR WAIVES. ANY RECOURSE
THEREFOR., THE CONTRACTOR SHALL FILE A NEW AFFIDAVIT OF OWNERSHIP, USING THE FORM DESIGNATED
BY CITY, BETWEEN FEBRUARY 1 AND MARCH 1 OF EVERY YEAR DURING THE TERM OF THIS CONTRALT.
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Signatures

The Parties have executed this Agreement in multiple copies, each of which is an original. Each person signing
this Agreement represents and warrants that he or she Is duly authorized and has legal capacity to execute and deliver
this Agreement. Each Party represents and warrants to the other that the execution and delivery of this Agreement and
the performance of such Party’s obligations hereunder have been duly authorized and that thé Agreement Isa valid and
legal agreement binding on such Party and enforceable in accordance with Its terms. The Parties hereby agree that each
Party may sign and deliver this Agreement electronicaily or by electronic means and that an electronic transmittal of a
signature, Including but not limited to, a scanned signature page, will be as good, hinding, and effective as an orlginal
signature.

IN WITNESS WHEREQF, THE OWNER AND THE CONTRACTOR HAVE HEREUNTO SET THEIR HANDS THIS 17th DAY OF
August -, 20 20 ,

THE CONTRACTOR THE OWNER(S)
{ocuSigned hy:
%&M S ot
By: e Name: 'Robétt M. Raphael

Title: Director Of Operations
BYRDSON SERVICES, LLC DBA EXCELLO CONSTRUCTION

Name: Name:
WITNESS _pocustaned by: WATNESS __pocuatgned by:
[ Brian Famm [ Brian, Kamm
B = Br -
Name: Name:
Title: Admin Coordinator
DATE COUNTERSIGNED
12 of 14

Editlon Date: 04/22/2020




1.1

12

Exhibit A
Scope of Work

TURN KEY ELEVATION WORK

Eligible Work to be performed. The Work to be performed by the Centractor at the Site shall include the
followling:

1.1.1
142

1.1.3
114

1.1.5
116
1.1.7
1.1.8
1.1.8
1.1.10

1111
1.1.12

1.1.13

1.1.14

1.1.15
1.1.16

Engineering services for design, structural feasibility analysis, and cost estimate preparation;

Surveylng, soil sampling, completion of elevation certificate, title search, deed recordation fees, legal
and/or permitting fees, project administration, and construction management; :
Disconnection of all utilities;

Building of a foundation so that the lowest fleor Is at the BFE or higher if required hy local ordinance or
FEMA;

Physical elevation of the Structure and subsequent jowering and attachment of the Structure onto a
new foundation;

Construction of a floor system that meets minimum building code reguirements when the existing floor
system cannot be elevated or is not appropriate for the new foundation;

Reconnecting utilities and extending lines and pipes as necessary and elevating alt utilities and service
equipment;

Debris disposal and eroslon contral;

Costs for repair of lawns, landscaping, sidewalks, and driveways If damaged by the Work;

Construction of a utiiity room above the BFE only if there is no existing space within the Structure for
this purpose or there is no alternative cost-effective way to elavate the utilities;

Elevation of existing decks, porches, or stairs;

Construction of new stairs, landings, and railings to access the elevated living space per minimum code
or local ordinance;

Construction of a single ADA-compliant access facllity when the Owner or a member of the Owner's
family has a permanent physical handicap and a physician’s written certification;

Documented reasonable living expenses (except food and personal transportation} that are incurred
while the Owner is disptaced by the Work;

Abatement of ashestos and lead-based paint; and

Filling of the crawlspace beneath the structure’s basements with compacted clean fill.

Ineligible Work. The Work to be performed by the Contractor at the Site shall not include the following:

1.2.1
1.2.2
1.2.3
124
1.2.5

1.2.6
1.2.7
128

128
1.2.10

Elevating the Structures If not in compliance with current NFIP standards at the time of construction;
Costs related to building additions or auxiifary structures not a part of the Structure;

Construction of new decks or porches;

Any improvements for purely aesthetic reasons unless required by the EHP compliance review;

Costs to replace or repair utility service components, which are undersized, inadequately designed, or
unsafe unless required by code (except utility rooms noted as eligible costs);

Exteriaf finish on the exposed foundation of the Structure, unless required by EHP compliance review
and/or local code;

Addltional landscaping for ornamentation beyond what existed on the Site prior to construction of the’
Work (e.g., trees, shrubs);

Upgraded driveways, ramps, and entryways;

Slding, except for siding damaged in the elevation process;

Repairs, rehabllitation, additions, expansions, of elevation of appurtenances, except where noted in the.
eligible wark listed in Section 1.1; and

13 of 14
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1.2.11. Construction or repair of decks or porches, except where noted in the eligible costs listed in Section 1.1,

Additional Information about Eligible and Ineligible Work.

1.3.1

1.3.2

1.33

134

1.3.5

136

A resldence with an attached garage may be eligible for certain costs associated with relocating the
garage under the glevated house.

Where the Owner or members of the Owner’s family are physically handicapped, certain access facilities
are eligible for the Work upon written confirmation from the appropriate physiclan. Such facilities may
include an access ramp of mechanical lift where ramps are not technically feasible.

In cases where existing floor systems have been adecuately designed or constructed with undersized
materlals, the Owner shall bear all costs of rehahliitation related to such Inadegquacies.

Where HVAC systems are expanded or increased in size and capacity, the Owner shall bear any such
costs beyond the HVAC's capacity to service the home’s original square footage prior to the elevation
work.

Where existing underground utility lines have deteriorated, or If such lines do not meet code
requirements, additional costs to repair such facilities shall not be efigitle for grant funding.

Any payment due from the Owner to the Contractor for ineligible work shall be held by the Cly, and
paid according to Article 3, “Contract Price.”

14 of 14
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Attachment C

Final Mitigation Offer

Grantee: Texas Water Development Board
Subgrantee: City of Houston, Texas

Property Owner{s): Robert M. Raphael

Property Address: 5115 South Braeswood Boulevard, Houstan, TX 77096

NFIP Policy Number: 1150612590 Repetitive Loss Number:

This documents the formal Mitigation Offer of Assistance for the FMiA program.

1.

A mitigation grant has been awarded to the City of Houston, Texas (the “Clity”} that
includes your FMA property.

The FMA program is a voluntary program. Neither the State nor City wiil use their
power of eminent domaln to acquire your property for open space purpeses if you
choose not to participate or If negotiations fall.

All information related to you and/or your individual property that is collected duting
the consultation and offer processes shall be protected consistent with the federal

Privacy Act and similar State and local laws and ordinances.

The estimated amounts in the Consultation Agreement are finalized in the Mitigation
Offer helow.

The Final Mitigation Offer Is provided to you for Elevation. City will complete Section A.

for property acquisition or Sectlon B, for mitigation activities other than acquisition.

For Mitigation Activities Other than Acquisition

Your Final Mitigation Offer amount Is based on adjusting the cost of the mitigation activity of
$375,220.12 by applicable additions of $0.00 and deductions (i.e,, flood insurance, duplicated
henefits, costs barne by you} of $0.00.

Final Mitigation Offer: $375,220.12

Federal Cost Share: $375,220.12 (100%) - (includes elevation contract amount of

$362,828.12 plus Temporary Lodging budgeted amount of $7,392.00 and $5,000.00 in
Subcontractor/inspector budgeted amount). Actual temporary living expense will be based on
number of days of temporary living incurred during the elevation.
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Federal Cost Share: 100%
Non Federal Cost Share: borne by property owner: $0.00 (0%)

You are accountable for maintenance and insurance requirements for the property during and
after the mitigation project implementation {l.e., maintaining flood Insurance on your
property).

Your additional responsibilities may Include securing a contractor, recelving funds in a bank
account for the project, keeping receipts for the praject in accordance with City grant and
contract requirements, and other programmatic requirements as specified below by the City.

You must sign the attached Model Acknowledgement of Conditions for Mitigation of Property
in a Special Flood Hazard Area for elevation, mitigation reconstruction, or dry flood proofing

activities.

Al holders of recorded interest In the property have been notified of the final mitigation offer.
The holders of recorded Interest are:

Robert M. Raphael

The local government and property owner will initiaf and date below to document each meeting
related to the Mitigation Offer.

LR @Z )2 a0

Homeowner(s} Locat Government Official(s) Date
Homeowner(s) Local Government Official(s) Date
Homeowner({s} Local Government Official(s) Date
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Accepting or Declining the Mitigation Offer

You have 45 days from the date of the Mitigation Offer Letter to accept or decline the
mitigation offer of assistance by signing the appropriate section below and returning It to
Clity. Failure to respond to the Mitigation Offer within 45 days of the date on this Mitigation
Offer constitutes declining the Mitigation Offer.

You may request in writing that the Reglanal Administrator extend your period of time
to consider the mitigation offer beyond 45 days. In your letter you must explain the
extenuating circumstances. This request must be submitted before the expiration of the
45 day time perlod.

If you decline the Mitigation Offer made under the FMA program, your property will be
subject to an increased flood Insurance premium rate. Generally, this increase will
occur upon renewal of the Insurance policy. You will recelve a separate Natice of NFIP
Insurance Premium Rate Increase from FEMA.

If you decline the Mitigation Offer, you retain the right to appeal the increased flood
Insurance premium rate only in certain circumstances in accordance with 44 CFR Part
79.7 (d).

This offer of mitigation assistance remains opeh and available to you, even if you decline and/or
appeal the offer, as long as the FMA program exists and funds are avallable.

Accepting the Mitigation Offer
Final Mitigation Offer: $375,220.12
Iincludes Elevation costs of $362,828.12, Temporary Lodging budget of $7,392.00, and
$5,000.00 In Subcontractor/Inspector budget

Mitigaﬁon Activity: Elevation

|, the property owner, accept this Mitigation Offer.

At ) AN 2,’//2/;10

Signatu’?e of FMA Propert{y Ownér(s) of Authorized Representative(s) Date

Stgnature of FMA Property Owner(s) or Authorized Representative(s) Date

DaocuSigned byz

bﬁm F'WMW\ 9/15/2020
signature BFEIEfHouston, Texas Representative Date
NFIP Policy Number:_ 1150612530 Repetitive Loss Number:
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Declining the Mitigation Offer

Mitigation Offer Declined: | do not accept this Mitigation Offer of Assistance. | understand
that FEMA will notify me of the chargeable insurance premium rate increase for my property.
FEMA will issue a Notice of NFIP Insurance Premium Rate Increase to me specifying the
offective date of the insurance premium rate increase for my property. Generally, this increase
will occur upon renewal of the insurance policy.

in addition, | understand that | have the right to appeal an Increase in flood insurance premium
rate only In certain circumstances and have received Information from the subgrantee on the
specific grounds for appeal and that process. Fallure to respond to this offer within 45 days
constitutes declining the Mitigation Offer of Assistance.

N/A
Slgnature of FMA Property Owner{s) or Authorized Representative(s) Date

Signature of FMA Property Owner(s) or Authorized Representative(s) Date

Signature of City of Houston, Texas Representative Date

NFIP Policy Number:__1150612530 Repetitive Loss Number:
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Attachment D

Acknowledgement of Condltiohs
For Mitigation of Property in a Special Flood Hazard Area
With FEMA Grant Funds

Property Owner: Robert M. Raphael

Street Address: 5115 Sauth Braeswood Boulevard
COUNTY: Harris State: TX Zip Code: 77096
Legal Description: LT 9 BLK 36 MEYERLAND SEC 8 R/P1

As a reciplent of Federally-funded hazard mitigation assistance under the Flood Mitigation
Asslstance program, as authorized by 42 US.C. §4102a, the Property Owner accepts the
following conditions:

1.

That the Property Owner has insured all structures that will not be demolished
or relocated out of the SFHA for the above-mentioned property to an amount at
least equal to the project cost or to the maximum fimit of coverage made
available with respect to the particular property, whichever is less, through the
National Flood Insurance Program (NFIP), as authorized by 42 U.S.C. §4001 et
seq., as long as the Property Owner holds title to the property as required by 42
U.5.C. §4012a. .

That the Property Owner will maintain all structures on the above-mentioned
praperty in accordance with the flood plain management criteria set forth in
Title 44 of the Code of Federal Regulations {CFR) Part 60.3 and City Ordinances
as long as the Property Owner holds title to the property. These criteria include,
but are not limited to, the following measures:

l. Enclosed areas below the Base Flood Elevation will only be used
for parking of vehicles, limited storage, or access to the building;

Ii. All interior walls and floors below the Base Flood Elevation will be
unfinished or constructed of flood resistant materials;

i No mechanical, electrical, or plumbing devices will be installed
helow the Base Flaad Elevation; and ‘

v, All enclosed areas below Base Flood Elevation must be equipped
with vents permitting the automatic entry and exit of flood water.

For a complete, detalled list of these criteria, see the City Ordinance.
The above conditions are binding for the life of the property. To provide notice

to subsaguent purchasers of these conditions, the Property Owner agrees that
the County will fegally record with the county or appropriate Jurisdiction’s land
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records a notice that includes the name of the current property owner {including
book/page reference to record of current title, if readily available), a legal
description of the property, and the following notice of flood insurance
requirements:

“This property has received Federal hazard mitigation assistance.
Federal law requires that flood Insurance coverage on this
property must be maintalned during the life of the property
regardless of transfer of ownership of such property. Pursuant to
42 US.C. §5154a, failure to maintain flood Insurance on this
praperty may prohibit the owner from receiving Federal disaster
assistance with respect to this property in the event of a flood
disaster. The Property Owner is also required to maintain this
property In accordance with the flood plain management criteria
of Title 44 of the Code of Federal Regulations Part 60.3 and City
Ordinance.”

Fallure to abide by the above conditions may prohibit the Property Owner
and/or any subsequent purchasers from recelving Federal disaster assistance
with respect to this property in the event of any future flood disasters. If the
above conditions are not met, FEMA may recoup the amount of the grant award
with respect to the subject property, and the Property Owner may be liable to
repay such amounts,

(Continued on next page)
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This Agreement shall be binding upon the respective parties’ heirs, successors, personal
representatives, and assignees.

THE CITY OF HOUSTON, TEXAS

A home—rui%mglgnlaglggl corparation, principally located In Harris County, Texas o

(ot Bttt 24

o {85728 50
Name: Carol Ellinger Haddock, P.E.
Title: Director, Houston Public Works

By:

of the City of Houston, Texas

Robert M. Raphael ,

&

WITNESSED BY:

DacuBlgned by:

Brina Kamm

4{1r4F2... 3
Name of Witness; Brian Ramm

SEAL
Notary Public

ACKNOWLEDGEMENT
State of Texas, County of Harris

Before me, - edediah Greenft eld , on this day personally appeared ___

Robert M. Raphael _ known to me to be the person whase name is subscribed
to the foregoing Instrument and acknowledged to me that he executed the same for the
purposes and consideration therein expressed.

Given under my hand and seal of office this 12th __ day of August , 2020,
DogusSignsd byt

CEHFPUEIES Stgnature
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Attachment E
HOA Acknowledgement

Property Owner: Rabert M. Raphael
Street Address: 5115 South Braeswood Boulevard
COUNTY: Harris State: TX Zip Code: 77096

This is to acknowledge that | live in a neighborhood that has a Homeowner Association. |
further acknowledge that the grant does not cover costs for Items required by the HOA that are
not otherwise grant eligible (such as concrete steps, finishes on the three-sided enclosures,
etc.) '

| acknowledge that it is my responsibility to get HOA concurrence for the work to be done
relative to the elevation

By signing below, 1 acknowledge that | have or will ohtain HOA approval for all required
alterations, additions or changes made to the exterior of the above listed home.

% W Iz jao

Slgnaturé of Properfgr Owner(s} v Date
Signature of Property Owner(s) Date
Doculigned by:
Briain, Kamm 9/15/2020
Signa’&a}‘:é chmf Representative Date
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Attachment F
Non-Eligible Work Acknowledgement

Property Owner: Robert M. Raphael
Street Address: 5115 South Braeswood Boulevard
COUNTY: Harris State: TX Zip Code: 77096

I/We, hereby acknowledges; grant eligible expenses include items such as lifting of a home,
minimum Code compliant Ingress and egress, utility disconnect and reconnections, and
temporary living during elevation for awner occupants.

|/We, hereby acknowledge; City allows for non-grant eligible ltems to be completed during the
elevation {such as upgrade to split faced biock). These will be limited to items where the cost
would be significantly greater, or impractical, if not completed at the time of elevation.

|/\We, hereby acknowledge; FEMA, the State, and the City require that all non-eligible items are
contracted for and paid for at 100% prior to notice to proceed.

|/We, hereby acknowledge; Contractors are not allowed complete ANY non-elevation work
gratis and the homeowners are not allowed to request or accept any free work, Failure to
abide by this will jeopardize the grant for the home being elevated, and may result in a required
refund of all grant funds;

I/We, hereby acknowledge, |/We are required to report any offers by the contractar to
complete any work for free either during or after the elevation Is complete.

)

Signaturé of Préperty @ﬁmé@) / Date

Signature of Praperty Owner(s) Date
NocuSigned by:

| é un. Kamm 8/15/2020
(ST PRIty Representative Date
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Attachment G

Primary Resldence Acknowledgement

Property Owner: Robert M. Raphael

Street Address; 5115 South Braeswoad Boulevard
COUNTY: Harris State: TX Zip Code: 77096
FEMA Home Elevation Grant Number: 1500011981

Temporary living reimbursement s eligible only for primary owner occupants. | acknowiedge
that the home listed above is my primary residence, and not a secondary or vacation home.

As primaty residence, all of the following apply:

This addﬁress is listed on:
[ Séoter Registratlon Card;
Ei" Federal and state tax returns;
/Driver’s License or car registration; or
[ Homestead Exemption.

By signing belaw, | acknowledge that | am requesting temporary living reimbursement because
this is my primary residence.

A /20

Siénature of Pré{:erty’Owﬁer(s) _ Date
Signature of Property Owner(s} Date

Signature of City Representative Date
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Attachment H

Elevation Project Homeowner Acknowledgement Form for City of Houston and Texas Water
Development Board Contract No. 1500011981

Property Owner:  Robert M. Raphael
Street Address: 5115 South Braeswaod Boulevard
COUNTY: Harris State: TX Zip Code: 77096

| hereby acknowledge that the inclusion of my residence listed above In the City of Houston’s
application Is not a guarantee that it wilt be elevated, The City is awarded a specific budget that
the City must adhere to, and this budget cannot be exceeded. There Is no guarantee of
elevation until | have a fully executed contract for elevation between me and my chosen
contractar AND a fully executed elevation agreement between me and the City of Houston.

| hereby acknowledge that if | choose to do any modifications In anticipation of being elevated,
it will be 100% at my own risk. Further, | will not commit to temporary housing until my chosen
contractor has been glven notice to proceed and |/we have a known start date for elevation.
Any cost of temporary living, to Include any deposits, is non-reimbursable If incurred prior to
the elevation constructlion start date.

| hereby acknowledge that any improvements or modifications MUST be properly permitted by

the City of Houstpn.
/d/jf % M 8/12/2020

Sigrla@fé of Properﬁ( Owﬁe”r(gf ' Date
Signature of Property Owner(s) Date
DocuSigned by:
Brian. Lamm . 9/15/2020
Sigr'la”tli;é' of aty Representative Date
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Exhibit A
Scope of Work

TURN KEY ELEVATION WORK

14 Eligible Work to be performed. The Work to be performed by the Contractor at the Site shall include. the
foilowlng;
1.1.1  Engineering servicas for design, structural feasibility analysis, and cost estimate preparatlon;
1.1.2  Surveylng, soil sampiing, completion of elevation certificate, title search, deed recordation fees, legal
and/or permitting fees, project administration, and construction management;
1.1.3 Disconnection of all utilities;
1.1.4 Building of a foundation so that the lowest floot Is at the BFE or higher if required by local ordinance or
FEMA,;
1.1.5  Physical elevation of the Structure and subsequent lowering and attachment of the Structure onto a
new foundation;
1.1.6 Construction of a floar system that meets minimum building code requirements when the existing floor
system cannot be elevated or is not appropriate for the new foundation;
1.1.7 Reconnecting utilities and extending lines and pipes as necessary and elevating all utilities and service
equipment;
1.1.8 Debris disposal and erosion controi;
1.1.9 Costs for repair of lawns, landscaping, sidewalks, and driveways If damaged by the Wark;
1.1.10 Construction of a utility room above the BFE only if there is no existing space within the Structure for
this purpose or there Is no alternative cost-effective way to elevate the utilities;
1.1.11 Elevation of existing decks, porches, or stairs;
1,412 Construction of new stairs, landings, and railings to access the elevated living space. per minimum code
or local ordinance;
1.1.13 Construction of a single ADA-compliant access facility when the Owner ar a member of the Ownet’'s
family has a permanent physical handicap and a physician’s written certification;
11.14 Documented reasonable living expenses {except food and personal transportation) that are incurred
while the Owner s displaced by the Work;
1.1.15 Abatement of asbestos and lead-based palnt; and
1.1.16 Filling of the crawlspace beneath the structure’s basements with compacted clean fill.
1.2 Ineligible Work, The Wark to be performed by the Contractar at the Site shall not include the fallowing:

1.2.1  Elevating the Structures if not in compliance with current NFIP standards at the time of construction;

1.2.2  Costs related to bullding additions or auxiliary structures not a part of the Structure;

1.2.3 Construction of new decks or perches;

1.2.4  Any improvements for purely aesthetic reasons unless required by the EHP compliance review;

1.2.5 Costs to replace or repair utility service components, which are undersized, inadequately designed, or
unsafe unless required by code (except utility rooms noted as eligible costs};

1.2.6 Exterior finish on the exposed foundation of the Structure, unless required by EHP compliance review
and/or local code;

1.2.7 Additional landscaping for ornamentation beyond what existed on the Site prior to- construction of the’
Work (e.g., trees, shrubs);

1.2.8 Upgraded driveways, ramps, and entryways;

12.9 Siding, except for siding damaged in the elevation pracess;

1.2.10 Repairs, rehabilitation, additlons, expansions, or elevation of appurtenances, except where noted In the
eligible work listed In Section 1.1; and
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1.3

1,2.11. Construction or repair of decks ar porches, except where noted in the eligible costs listed in Saction 1,1.

Additional Information about Eligible and Ineligible Work,

13.1

13.2

133

1.3.4

1.35

136

A residence with an attached garage may be eligible for certain costs associated with relocating the
garage under the elevated house.

Where the Owner or members of the Gwner's family are physically handicapped, certain access facilities
are eligible for the Work upon written confirmation from the appropriate physiclan, Such facilities may
Include an access ramp or mechanical lift where ramps are not technically feasible.

In cases where existing floor systems have been adequately designed or constructed with undersized
materlals, the Owner shall bear all costs of rehabifitation related to such inadeguacles,

Where HVAC systems are expanded or increased in size and capacity, the Owner shall bear any such
costs beyand the HVAC's capacity to service the home's original square footage prior to the elevation
wark,

Where existing underground utility lines have deteriorated, or If such lines do not meet code
requirements, additional costs to repair such facilities shall not'be eligitle for grant funding.

Any payment due from the Owner to the Contractor for Ineligible work shall be heid by the City, and
paid according to Article 3, “Contract Price.”
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EXHIBIT D
MEMORANDUM OF AGREEMENT

This Memorandum of Agreement (“Memorandum”) is made the ___ day of

., 20 , by and between THE CITY OF HOUSTON, TEXAS, a municipal

corporation and home-rule city, princigally situated In Harris County, Texas {“City"), and ROBERT
M. RAPHAEL {“Homeowner”).

WITNESSETH:

That for and in consideration of the sum of Ten and No/100 Dollar {$10.00), the receipt
of which is hereby mutually acknowledged, the City and the Homeowner have entered that
certain 2015 Flood Mitigation Assistance Home Elevation Project Right of First Refusal
Agreement, dated effective as (“Agreement”}, relating to that certain real
property owned by Homeownet, having an address of 5115 South Braeswood Boulevard,
Houston, Texas 77096, being described by metes and hounds on Exhibit “A” attached hereto,
together all buildings, structures, fixtures and improvements now or hereafter situated thereon
(all of which is herein called the “Property”), which Agreement is in the possession of each of the
parties hereto.

The Agreement contains the following terms, provisions and conditions:

1. The City has the contractual right of first refusal with respect to the Property pursuant
to the terms and conditions of the Agreement.

2. The term of the Agreement shall commence on the effective date thereof and shall
continue until (i) the date that is five (5) years from the effective date thereof; or {ii)
the Agreement is otherwise terminated pursuant to the terms thereof.

The purpose of this Memorandum is solely to give record notice of the Agreement.
Reference is hereby made to the Agreement for a complete statement of the rights and
obligations of the City and Homeowner, respectively, and the Agreement contains additional
rights, terms and conditions not enumerated in this instrument. All capitalized terms not defined
herein shall have the meanings assigned to those terms in the Agreement. In the event of any
conflict between the terms and provisions of this Memorandum and those of the Agreement
itself, the Agreement shall be controlling.

This Memorandum may be executed in multiple counterparts, each of which shall be an
original, but all of which shall constitute ane instrument. The signature page of any counterpart
may be detached from a counterpart (without impairing the legal effect of the signature thereon)
and attached to any other counterpart identical thereto except for the signature page attached
o it.

[Signatures Begin on Next Page]




IN WITNESS WHEREOF, the parties hereto have executed this Memorandum of

Agreement as of the date and year first written above.

CITY OF HOUSTON, TEXAS

ATTEST/SEAL: Signed by:

City Secretary Mayor

APPROVED: COUNTERSIGNED BY:
DocuSigned by B.S
A93C410B7283453....

Carol Eflinger Haddock, P.E., Director City Controller

Houston Public Works

APPROVED AS TO FORM: DATE COUNTERSIGNED:
Assistant City Attorney.
L.D. Fite No.
STATE OF TEXAS §
§
COUNTY OF HARRIS §
This instrument was acknowledged before me on the day of =

20__, by Sylvester Turner, the Mayor of the City of Houston, Texas, a municipal corporation and
home-rule city principally situated in Harris County, Texas, on behalf of said municipal

corporation and home-rule city.

Notary Public/State of Texas

[Signature and acknowledgement of Homeowner follows on next page.]




HOMEOWNER

By: /%WZ’ % ’/%/% By:

Printed Name: Robert M. Raphael Printed Name:

Date: Z/ /5‘,/94’/ Date:

STATE OF TEXAS §
§
COUNTY OF HARRIS §

This instrument was acknowledged before me on the 12th _day of __ August

20__, by Robert M, Raphael.

BocuSigned by:

Notary Public/State of Texas




